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Court of Appeals of the District of Columbia. 


No. 4384. 


Maud II. Gates et al., Appellants, 

vs. 

Sallie y. II. Pickett. 


a Supreme Court of the District of Columbia. 

Kquity. No. 433()8. 

' Sallie V. II. Pickett 

vs. 

Maud II. Gates, Euuenia IIarhalsox Gokdy, Harry K. Boss, II. 
Glenn Phelps, and Ben T. Webster, Coi)artners, Trading as 
Boss c'c Phel|)S, Defendants. 

I’nitei) States of America, 

District of (.'olnintfia, ss; 

Be it remembered, That in the Supreme (’ourt of the District of 
Columbia at the (’itv of Washington, in said District at the times 
hereinafter mentioned, the following ])apers were tiled and ])roceed- 
iiigs bad, in the above-entitled cause, to wit: 
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MAUD II. GATES ET AL. VS. S. V. H. PICKETT. 


1 BUI for Specific Berfonnance of Contract. 

Filed November 29, 1924. 

In the Supreme Court of the District of Columbia, Holding Equity 

Court. 

Equity. No. IddOS. 

Sallie \\ II. Ek kett, IMaintilf, 

vs. 

Maud II. Gates, Eugenia Haprai.son Gokdy, IIapky K. Boss, II. 
(Benn Phel])S, and Ben T. Webster, Coi>artners, Trading as 
Boss & Phelps. 

The plaintiff re.^pecta’cly shows to the Court as follows: 

1. That she, Sallie V. II. Pickett, is a citizen of the United States 
anrl a resident of the District of Columbia, and brings this suit in 
her own right. 

2. That the <lefendants, Maud II. Gates and Eugenia Ilarralson 
Gordy, are citi/.cms of the United States and residents of the District 
of Columbia, and are sued in their own right. 

d. That the defendants Harry K. Boss, 11. Glenn Phelps and Ben 
T. Webster, copartners, trading as Boss ifc Phelps, are all citizens of 
the United Stales and residents of the District of Columbia, and are 
sued in their own right. 

4. That on October 2nd, 1924. the defendant, Maud H. (Jates, was 
then the owner in fee sim))le of Lot (id in S(juare loo^ with im])rove- 
ments thereon, known as j)remises 17()() Corcoran Street, Nortliwest, 
in the Citv of Washinglon. District of (’oluml)ia. 

T). That on October 2nd, 1924, the said defendants, Harry K. 
Boss, 11, Glenn Phel])s and Ben T. Webster, co-j)artners trad- 

2 ing as Boss tfc Phelps, real estate agents, then entered into a 
contract with the ]>laintilf, as agents for said defendant Maud 

H. Gates, for the .>^ale to .<aid plaintiff of .^aid [)roperty, for the sum 
of Eleven Thousand (.$11,999) Dollars, Twenty-live Hundred 
($2,599) Dollars to be j)aid in cash upon d(*livery of deed, plaintiff 
(Purchaser) to ‘‘Assume e.xisting 1st deed of trust of $5,<S99 at 9% 
and give back a 2nd deed of trust for the balance of the purchase 
price at , j)ayable in monthly installments of $75, to include 
princij)al and interest on 2nd trust only’’; that said contract was 
accej)ted by the ])laintilf and ratili(Ml by tlu* <lefendant, Maud 11. 
Gates, in writing, and recorded by tin* plaintiff in lb(‘ office of the 
Pecorder of Deeds for the District of Columbia, on October f4lli, 
1924; that a dejiosit of Two Hundred Fifty ($259) Dollars, as callecl 
for bv said contract, was made bv the nlaintiff with said defendants. 
Boss tfc Phelj)S, agents for the defendant, and accepted by them 
oil account of the purchase price for said proj)erly. A true copy 
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of said contract, made liy said BoSv^^ Sc Phelps for the defendant, 
Maud II. (Jates, and accei)tcd in willing by the j)laintitl' and ap¬ 
proved and ratified in writing hy the defendant, Maud II. Gates, 
is hereto annexed marked ])laintitr’s Kxhildt “A” and is prayed 
to he I’cad and considered as a jjart hereof. 

(). That one of tlie ])rovisions of said contract was to the effect 
that the |)urchaser (the ])laintiff lierein), should make full settle¬ 
ment in accordance with the terms of s<ale within thirty (30) days 
from date of acceptance hy owner, tlie defendant Maud II. Gates, 
or as soon thereafter as report, on title could be secured; that 

3 at [)laintiff's instance an order was placed with the Columbia 
Title Insurance Com))any and Peal Estate Title Insurance 

Company for an examination of the title to said property; that 
said Title Companies reported in preliminary statcMuent umler date 
of November 1021, that the title to said [)roj>erty was i>;ood in the 
defendant, Kui^enia Ilarralson Gordy. 

7. That ])laintifl is informed, Relieves and therefore avers, that 
said defendant, Eugenia Ilarralson Gcady, is a daii.^hter of the de¬ 
fendant Maud II. (kites, and that the defendant Maud II. Gates 
consulted with her said dauj^hter, the defendant Ihi^enia Ilarral¬ 
son (Jordy, before ajiprovimi and ratifying said contract made hy 
said Boss Sc Phelps on her behalf with the ]>laintitf, and that Siiid 
defendant Eugenia Ilarralson Gordy, advised her said mother, the 
defendant Maud II. (Jates, to ratify and ajijirove the contract afore¬ 
said; that defendant Maud II. Gates did ratify and approve said 
contract with the full knowh'dn'c and notice of her said daughter, 
till* defendant Eu^i'uia Ilarralsfui (Jordy. 

‘S. That plaint ill' is further inhu-med, believes and therefore avers, 
that after the said defendant, Maud II. (Jates had approved and 
ratified the contract made on her behalf with the plaintitf, she 
then deeded said property and premises to her said (laughter, the 
defendant Eugenia Ilarralson (Jordy, by deed dated October 10, 
1024, such deed having- been ri'conled on October 10, P)24; that 
siiid conveyance by said Maud II. (Jates to said Iui.<»enia Ilarralson 
(Jordv was in diiect violation and breaidi of said contract between 

t' 

said Maud II. (Jates and the said plaintilf. 

0. That on November 201 h, 1024, plaintitf, throu^ih her at¬ 
torney and a.ucnt, ma<le l(\^al tender upon the defendants 

4 Bos^ A Pbeljis in ai'cordaiu'e vith said contract, but said 
<lcfendant< wei'o unable or would not deliver deed for said 

property to said plaintilf. or to her said attorney and a^ent; that 
the ])laintitf thei’eupon, on November 20th, 1024, throu^^h her at¬ 
torney and a^eut, made le<^al tender upon the defendants Maud 
II. (Jates and Eimenia Ilarralson (Joidv, but thev iefu.«!ed to con- 
vey saiil property to said ]>laintitf in accordance with the terms of 
the contract aforesaid. 

10. That plaintitf is .^till ready and willim*; to pay the balance 
of said ])urchase ])rice and to comply with all of the terms of said 
contract under order of (^onrt whenever deed for a good record title 
to said pro|)erty is made to her, 
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Tlic ])ron)isos considorod, jdaintifT prays: 

1st. That j)r()cess may issue out of this ]lonoral)le Court directed 
to the <lefendauts, and to each of them, recjuiriuj^ them to answer 
th(‘ exi^eneies of this l)ill; 

2nd. Tliat |)laintitf l)e adjudjued and decreed to lie entitle<l to a 
specific ])erformanee of the contract heretofore set forth; that the 
deed from s<nd defendant Maud If. Cates to the defendant fai,<»enia 
llarralson Cordy, aforesaid, he declared null, void and of no effect; 
and that the defendant Maiul II. Cates he re(jnired to convey said 
property to the ])laintiff, and to he re(jnired to do and perform all 
of the aets and things required by ^'aid contraet to he done and 
j>erform(Hl hy her. 

drd. And for sncli other and fnrtlier relief as tlie nature of the 
cause mav require and to the Court mav s(‘em meet and 
:> i)roper. ^ SALLIK V.^ II. PICKKTT. 


Disthict or Coi.umiua, .'fs: 

Sallie A . II. Pickett being didy sworn, depo.'ses and says that she 
has read the fmegoing hill hy her suhscrihed and knows the contents 
theretd': that the facts therein state<l of h(‘r personal knowledge arc 
true and those stated on information and belief she heliev('s to he 
true. SALPIK V. II. PICKh:TT. 


Suhscrihed and sworn to before me this 2hth dav of November, 
1924. 


I SEAL. I 

C. KOWDOIX ( RAKilllLL, 
Cl IAS. B. TEBBS, 

Attorncua for Plaintiff. 


ELMER E. YOrXT, 

y of ary PnhJic, />. (\ 


s 


0 


Plaintiff's Exhiput “A.” 


Copy. 

Harry K. Boss. II. Glenn Phelps. Ben T. Webster. 

.Member of National Association of Real Estate Boards. 
Member of Washington Real Estate Board. 

P>os«5 and Phelps, 

Established 1997, 

Real Estate—Loans—1 nsurance, 

1117 K Street N. W., Washingtoii, I>. (’. 

Telephone Main 9800. 

$250. Oct()her 2nd, 19*24. 

Received of Sallie V. 11. Pickett a deposit of Two Hundred and 
fifty Dollars, to be apjdied as paid payment in the purchase of — 
lot — in (Block, Square) — with improvements thereon, known as 
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1700 Corcoran Street, N. W., in tlie City of Washington, District 
of Columbia. 


I’rice of [>ro|)crty: Eleven Thousand Dollars. 

Terms of sile: Pay $* 2,000 in cash. Purchaser to a.'^sumc exist¬ 
ing 1st deed of trust of $ 0,800 at ()% and give hack a 2nd deed of 


trust for the balance of the purchase price at 0%, ])ayable in monthly 
inslallmerits of $7o, to include principal and interest on 2nd trust 
only, secured by a deed of trust on the above described proiierty, 
with interest at the rate of — per cent per annum until juiid, pay¬ 
able -. 


Pi’operly sold free of incumbrance except as above. 

Title to be a good I'ecord title (except as to the existing covenants, 
if any running with the land) or deposit refunded, provided that 
it is impossible to have said title corrected within a period mutually 
agreed upon. 

The ])urchaser is recjuired to make full settlement in accordance 
with the terms of sale within 20 days fi'om date of acceptance 
7 by owner, or as soon thereafter as r'ejiort on title can be 
secui'ed, or the deposit to be forfeited; it being agreed that 
one-half of the amount of the said forfeited deposit shall be paid Boss 
tV: Phel])s as compensiition for their services. Entire dejiosit to be 
held by Boss it Phelps until settlemeiii is made. 

In the event of forfeiture of deposit, the purchaser shall not be 
relieved of the responsibility to comply with the terms of side. 

The vendor agrees to [)ay the said .agent the rate of commission 
j)i’es(*ribed by the Washington Peal Estiite Board. 

Taxes, interest, rents, and insurance to be adjusted by calcula¬ 
tion to date of transfer. 


Taxes and assessments whether levied or not, for special im- 
ju'ovements already made, to be paid by vendor at time of closing 
of this sitle or pro|)er allowance made therefor. 

Settlement to be made at the otlice of Bo.^s & Phel})s, or at the 
otlice of the Title Company searching the title. Vendor to execute 
the usual special warranty deed. 

Examination of title, conveyancing, recording, and notarv^ fees 
at the cost of purchaser, provided, however, that if upon examimi- 
tion the title should be found defective, then the cost of the examina¬ 
tion, etc., shall be paid for by the vendor. 

This contract, when accepted by all parties, contains the final 
and entire agreement of sale between the parties hereto, and no 
party to this contract shall be bound by any term, condition, 
8 or r(‘presentation, oral or written, not set forth herein. 

This contract is made subject to approval bv owner. 

BOSS PHELPS, 
ByL. P. LILES, 

Agent. 


(Signed) 
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W e, the unrloiNi^netl, lioicby ratify, arcopt and agree to the above 
Mjemorandufo of sale, and acknowledge it to he onr contract. 
(Signed) SALLIK V. II. PICKKTT, 

Purchaser. 

(Signed) MAPI) II. (lATKS, 

Owner. 

Date accepted-, 

Home of lioines. 


(On hack:) 

District of (’oli'Mhia, To wit: 

I, Ilertha I*. Isaacs, a Notary Tnljlie in and for the District of Co- 
lnnd)ia, lierehv eertifv tliat Sallie X. II. Pickett, of the District of 
(^olninhia, wlm is personally well known to me as the grantor in and 
the ]>erson who executed the aforegoing and annexed contract of sale, 
dated. October 2. Pt2I, personally a])peared before me in said Dis- 
tiiet and acknowledged the said contract of sale to he her act and 
deed 

(oven under mv hand and seal this 2nd day of October, 11)24. 
(Sgd.) DEKTIIA P. ISAACS, 

[sEAL.J Notary Public, I). C. 
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J nsirer o/ Poss A Phelps. 
I'dlcil December 10, 1024. 




The answer of the defendants, Harry K. Boss, II. (llenn Phelps 
and Ben T. Webster. eo-])aitners trading as Boss (fc Phelps to the bill 
of comjjlaint tiled herein rcs])eetfully states to the court as follows: 


1. ddic.^e defendants admit the allegations of paragraph 1. 

2. The.-e defendants also admit the allegations contained in jiara- 
gia)>h 2 of the hill of complaint. 

.*{. An.-weiing j)aiagra|)h 2 the deefndants admit the allegations 
contained therein hut say that they have no interest in the proj)erty 
further than the fact that they were employed as Agents for the 
sale of same hv the defendant Maud II. Gates and are entitled to a 


commission of i^42)t).00 f)n said sale. 

4. These defendants admit the allegations of paragraph 4. The 
defendant Maud II. Gates repre.«ented herself to them as being the 
owner in fee simjjle of lot OM in sejuare loo with improvements 
thereon known as f)remises ITtJO Corcoran Street, Northwest in the 
(Atv of AVashington, District of Columbia. 

o. The allegations of })aragra])h o are admitted. The defendants 
as Agents for the owner did on October 2, 1024 enter into a contract 
with the [daintitf for the side to the said plaintiff of said property 
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on the terms and conditions as stated in said paragraph and that 
said contract was ratitied by tlie defendant Maud H. (fates in writing 
and these defendants are informed and believe that tlie con- 

10 tract was recorded on October 14, 1024; that a deposit of 
$250 was made by the plaintitf with these defendants Boss & 

Phelps as Agents for the defendant and accepted by them on account 
of the purchase price for said property; that the copy of said contract 
attached to the bill of comj)laint as plaintitfs exhibit A is a true copy 
of the contract entered into by these defendants with the ])urchaser 
and a})proved in writing by the defendant Maud II. Oates. 

0. These defendants admit the allegations of paragra])h 0 of said 
hill of com})laint to the effect that full settlement in accordance with 
the terms of sale should be ma<le within thirty days from the date of 
acceptance by the owner and that an order was |)la(*ed with the 
Columbia and Real Estate Title Insurance Company for examination 
of the title to said property and that the preliminary report of the 
said title companies was that the title to said property was good in 
defendant Eugenia Harralson (lordv. 

7. Answering i)aragraph 7 these defendants admit the allegations 
therein. They are informed and believe and therefore aver that the 
said defendant Eugenia Harralson (lordy is the daughter of the 
defendant Maud II. dates and thev furtlier aver that the said de- 
fendant Maud II. dates consulted with the said defendant hhigenia 
Harralson dordy before appnjving and ratifying said contraet and 
that the defendant Maud H. dates was advist'd bv her sai<l daughter 
to ratify and approve and that she did ratify and approve said con¬ 
traet with the full knowledge and a])proval of the said defendant 
Eugenia Harralson dordy. 

8. Upon information and belief these defendants for answer to 

paragraph <S admit the allegations eonlaine<l therein to the 

11 effect that after the said eontract had been ratified and ap¬ 
proved the defendant Maud H. dates deeded sai<l ])roperty 

and premises to her daughter the defendant fhigenia Harralson 
dordy by deed dated Oct. 10, 1024 and recorded on the same date 
and that said conv(*yanee was in' dire(*t violation and breach of said 
eontract. 

0. Answering paragraph 0 these defendants say that a legal ten¬ 
der was made by the plaintiff on Xoveml)er 2(), 1024 upon them 
as Agents in accordance with said contract, hut that they were 
unable to perform the same by reason of the.fact that the de¬ 
fendants Maud 11. dates and Eugenia Harralson dordy refused to 
convey the said property. 

Eurther answering these defendants say their agent aeeom])anied 
the attorney and .Agent of the plaintiff on .\ovemher 20, 1024, 
and made a legal tender upon the defendants .Maud II. dates and 
Eugenia Harralson dordy but that the said defendants refused to 
convey sjiid property in accordance with the terms of the contract as 
set out in the bill of complaint. 

10. Answering paragraph 10 these defendants say that the plain¬ 
tiff has advised them tliat she is still ready and willing to pay the 
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of Ihc purcliaso price and to comply with all tli(‘ terms 
of said contract whenever a deed for i^ood record title is d(*livcred 
to her hilt that the defendants Maud 11. date's and fhi^enia llarral- 
son (fordy still refuse to com])ly with the terms of said contract, 
and conv(‘y said projierty. 

Further answerini^ these defendants sav that thev have no in- 
terest in this proceeding exce])t as Agents for the property and the 
obtaining of their comnnssion for the sale of the same. That 
1*2 they have retained a, deposit of tj'2.'>0.0() made with them 
on siiininj; of the contract to a])ply on their commission of 
.$h‘)0.()0 the amount which was a.nreed to he ])aid tlami for ne^^otiat- 
ina; this sale; that they have ordered a search of title to he made 
for the pro])erty for which they will have to pay and that the 
ordv reason known to them for tlie defendant’s failure to carry 

i 

out said contract is tliat the defendant Maud IT. Gates has advised 
them that she thinks she is not oettina, enough for the property and 
she ri'fuses to make a deed for stiine; that in her o]>inion now it is 
worth more than the amount for which she ajireed to sell it to 
the ]daintiff. 

The.<(‘ defendants havin** fully answered said hill of complaint 

.<() far jis they are advised that it is ne(*essarv and, ]>roper for them 

to make answer thereto, ask that thev mav he awarded their com- 

missions and the costs incurred hv them and that thev mav he 

«■ * ^ 

dismissed with their reasonable costs in this behalf expended. 

HARRY K. ROSS. 

» TI. GLKXX PITF.LRS. 

REX T. WERSTER. 

OlSTHK’T OK COLI'MBIA, SS: 

Harry K. Rf)ss, H. Glenn Phelps jind P»en T. Webster, hein.i* 
first duly sworn ujion oath depose and .'say that they have read the 
forc'^oiiiLi answer by thetn suhscrilied ami know the contents thereof 
and that the matters therein .<tated of their own |)ersonal knowl- 
edue are true and those state<l upon information and belief they 
l)eliev(‘ to he true. 

HARRY K. ROSS. 

H. (R.EXX PIIEEPs. 
REX T. WERSTER. 

13 Sub.^cribed and .sworn to before me this lOth day of Decem¬ 

ber. A. D. 1924. 

[seal.] CORA O. WOODARD, 

Notary PuUic, D. 0. 

.1 axacr of Eugenia Ilarralson Clordy. 


Filed Januarv 3, 192"). 

The answer of Eujienia Harralson Gordy to the Rill of Complaint 
in this cause exhibited by Sallie V. H. Pickett for answer thereto 
save: 
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1, 2, M. This (Icfondant admits tlic averments of Paragraphs 1, 2 
ami 2>. 

4. This defendant admits tliat on October 2, 1924, the title to Lot 
nnmhered Sixty-three (().‘>) in Square One Hundred and Fifty-five 
(1')')) stood of record in llie name of Maud H. Gates. 

T). An.swerin^ Para<i;rap]i 5 this defendant says that she is without 
knowled^»e thereof exec'pt as a])pears by the terms of Exhibit A 
t). ddiis (b'fendant is witlmut knowledge of the averments of Para- 
^laph (), hut has no leason to doubt the truth of the averments. 

7. This defendant admits that defendant Maud IT. Gates eonsultcxl 
witli (b'fendant Ibi^enia Harralson Gordy but denies, and states 
to be whollv fals(‘ and untrue, that the def(*ndant Eugenia Harralson 
G(>rdy advised the defendant Maud H. Gates to ratify and ap])rove 
.‘^aid contract, and states to he wliollv false and imtiaie the averment 
that the defendant CJat(‘s did ratifv said contract with the full knowl- 
('djj'e and notice of tlie defendant Gordy. 

14 S. This defendant admits tlie conveyance of said property, 

])ut denies tliat it wa.'S in direct violation and ])reach of the 
alle,a,ed contract Ijctween defendant Gates and plaintiff. 

9, This defendant is witliout knowl(‘d.u;e as to whether or not the 
plaintiff made a j)ur])orted le<ial tender u])on P>oss & Phelps, and fur¬ 
ther avers that on, to wit, November 29, 1924, (’harlcs P. Tebbs, 
]'"s(j., tendered to the defendants Gates and Gordy Twenty-five Hun¬ 
dred Dollars (5i^2,')00) in cash and demanded a (b'ed for the prop- 
ertv. 


10. IXTendant is without ])er.';onal knowb'd^e of the averments of 
this Para^raj)h. 

11. Further answeiinc* said bill of complaint, this defendant says 
that defendant Gates pui*chas(‘d said pi*o])erty in 1919 and ]*aid there¬ 
for the sum of l'd(*ven Thousand Dollars ($11,000), and has since 
placed improvc'iuents upon the same of more than Twenty-five 
llundred Dollars ($2,7)00). That at the time the defendant Gates 
affixed her si.nnature to the paper mark(^d Exhibit A she di<l so after 
th(* loni>; and continuous armiment and solicitation .«o to do liy one 
Liles, an employe^!* of P>oss A Phel])s, and by other jiersons connected 
witli the office of Loss A’ Pbeljis, and upon tlie re])resentation by them 
that a higher pricx' would be secured for the ])roperty. 


EUGENIA HARRALSON GORDY, 

Defendant. 

WALTER r. ENGLISH, 

Aftonieji for Defendant. 


District ok Columria, 

Eugenia Harralson Gordy, beinii; fu*st duly .‘^worn, depo.«es and 
says that she has read the fore^oin" answer by ber subscribed 
17) and knows tlie contents thereof; and tliat sbe verily believes 
tlie facts tberein stated to be true. 


EUGENIA HARRALSON GORDY. 


2—4384a 
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Subscribed and sworn to before me tliis 2d day of January, 1925. 
[seal.] JAMES A. TOOMEY, 

y of aril Public, I). C. 

Answer of Maud II. (tales. 

Filed January 10, 1925. 


Defendant Maud IT. dates, for answer to the Original Rill of 
plaintiff, Sallie V. II. Riekett. says as follows: 

1. She admits the allegations of ])aragraj)h one. 

2. She admits the allegations of pniagraph two as to the citizen¬ 
ship and residence of Maud II. dates. 

3. For want of knowledge or information, this defendant does 
not admit or deny the allegations in [)aragrai)h three. 

4. This defendant denies the allegation that October 2, 1924 she 
was the owner in fee simple of Lot (JM in Scpiare 155 with improve¬ 
ments thereon, and savs she held rec'oid title to same hut was onlv 
part owner thereof, and that her daughter, Eugenia llarralson 
dordy, a defendant herein, was another part owner. 

5. This defendant admits that on, to wit, October 2, 1924 she 
entere<l into a written agreement with defendants Ros*!, Rhel|)S and 

Webster in relation to said real estate, hut she does not admit 
19 that Exhibit A is a copy of .“^aid agrecanent for the reason she 
has not compared the original with said alleged copy, hut 
says that if sneh contract be material, strict proof is demanded. 

For want of knowledge or information, this defemlant does not 
admit or deny the other allegations in said ])aragraph. 

h. For want of knowledge and infoianation, this defemdant neither 
admits nor denies the allegations of ]>ai‘agraph six. 

7. This defendant admits that defendant Engcnia. llarralson 
Gordv is her daughter, and savs she did consult with her about 
the sale contract for said real estate, hut denies the other allega¬ 
tions in said })aragraph. 

8. This defendant admits that she naide a deed of the r(‘al estate 
involved herein to .said (bnighter, hnt for want of knowledge or in¬ 
formation neither admits nor denies llie allegations al)ont record¬ 
ing said deed. 

9. This defendant is advi.<ed that the allegations of paragraph 
nine are merely concln.sions of law, and that there Jire no allega¬ 
tions of fact therein, and, therefore, it is not nece.ssary for her to 
answer same. 

10. This defendant is advised it is not n(‘cc.<sarv for laa* to answer 
paragraj)!! ten. 

11. This defendant says further that if she has omitted any¬ 
thing she ought to have .«aid in her answer it was unintentional, 
and if her answer should be amended, she asks leave to amend same. 

MAI D II. GATES. 
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I have read the forc^joing answer signed by me, and verily be¬ 
lieve the statements therein made to be true. 

MAUD H. GATES. 


17 Signed and sworn to before me at Washington, D. C., Janu¬ 

ary 12, 1925. 

[seal.] EDITH M. STEVENS, 

Notary Public, D. C. 

JEFFORDS & DUTTON, 

Attorneys for Defendant Maud II. Gates. 

Leave granted to file Jany. 16, 1925. 

WILLIAM HITZ, 

Justice. 


Final Decree. 

Filed March 25, 1925. 

;|c ^ :4c :|c 3|c 

This cause came on to be heard at this term; and thereupon, upon 
consideration thereof, it is this 25th day of March, 1925, 

Adjudged, ordered and decreed that the deed from the defendant 
Maud 11. Gates to the defendant Eugenia Ilarralson Gordy dated 
October Dth, 1924, puqxating to convey to said Eugenia Ilarralson 
Gordy Lot (>6 in John IL Alley and Willian.i Sharon’s Subdivision 
of Square 155, as per plat recorded in Liber 12 Folio 7 of the Records 
of the Ofiice of the Surveyor of the District of Columbia, with im¬ 
provements thereon, known as premises 1760 Corcoran Street, North¬ 
west, Washington, I). C., which deed is described in the Rill of Com¬ 
plaint herein, be and the same is hereby declared null, void and of 
no effect; that the written contract l)etween Sallie V. II. 
18 Fickett and the defendant Maud 11. Gates, described and set 
forth in said Rill be specifically performed by the defendant 
Maud II. (fates; that upon the payment into the registry of this 
Court by the ])laintiff of the sum of $2,25f).00, or such stiim as may 
he found to be due from her after adjustment of taxes. Court costs, 
and so forth, an<l u[)on delivery of a second deed of trust in accord¬ 
ance with the terms of said contract, the defendant Maud H. Gates 
is hereby ordered to convey to the plaintiff on or before the expira¬ 
tion of Thirty days after the signing of this order, a good marketable 
title to said property, subject only to the first deed of trust, which 
was on said property on October 2nd, 1924; and said |)laintiff is en¬ 
titled to possession of said property; and tlie defendant Maud H. 
Gates is further ordered to (leliver possession to the plaintiff within 
Sixty days of the date hereof and to do and perform all of the acts 
and things required by said contract to be done and performed by 
her; that the defendants Ross Rhel])s be entitled to their commis¬ 
sion as provided in said contract; that the Clerk of this Court is 
directed to tax the costs of this proceeding in favor of the plaintiff 
against the defendant Maud 11. Gates the amount of such costs to be 
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deducted from I lie cash payment to ho made to tlie defendant Maud 
II. (hites. 


WILLIAM- HITZ, 




From the forej^oing decree the defendants Maud II. Gates and 
Eugenia Ilarralson (Jordy appeal in open court and a supersedeas 
1 ) 011(1 on apjieal is fixed at one thousand dollars, and a bond for costs 
is fixed at $100.00/]00 or $50 ca.'^li dejiosit. Ajiiieal taken at time 
decree is signed. 

WILLIAM IIITZ, 

Justice. 


10 Memoranda. 

April U), 1925.—Appeal Bond for $1,000 of defts. Nos. I & 2 
approved and filed. 

fStatement of Evidence in duplicate filed. 

Assigmnent of Errors. 


Filed April 28, 1025. 

3|c ;)c ^ ^ ^ ^ 

The trial court erred herein as follows; 

1. In not dismissing the hill of jilaintiff. 

2. In decreeing specific performance of an alleged sale contract 
of the real estate involved herein, as hetween plaintiff and defend¬ 
ant CJates. 

8. In decreeing specific j)erfoi-mance of .siid alleged contract as 
hetween defendant, Boss, Blielps, Webster, partners trading as Boss 
A’ Blielps and defendant (»ates. 

4. In decreeing that defendant Gate's convc'y j)laintilf real estate 
which the j)leadings and evidence showed she held in part as trustee 
for her daughter, defendant Gordy. 

5. In decreeing .«])ecific performance by defendant Gates by rea¬ 
son of an alleged real estate sale contract of certain real estate, on 
an allcgc'd tender to her for her execution of a deed for same, which 
deed named as grantors both defendant Gates and Gordy, defendant 
Gordy not being a jiarty to said sale contract. 

f). In decreeing specific performance by defendant (Jates by reason 
of an alleged real estate sale contract of certain real estate, 
29 on an alleged tender to her of the purchase price for same, 
from which before such alleged tender there had been de¬ 
ducted an alleged debt due by her to co-defendants Boss Bhel|)S. 

7. In decn.'eing the deed from defendant Gates to defendant 
(lordy null and void and setting it aside. 

8. In decreeing away from defendant (Jordy all her right, and 
interest, and ownership in and to said real estate and the proceeds 
from the sale of same, without making any provision for her to 
receive |>ay for the share and interest that belonged to her. 
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9. Tn decreeing ^9hat upon the payment into the registry of this 
court by tlie plaintiff of the sum of Two Thousand Two llundred 
Fifty Dollars ($2,250.00), or such sum as may he found to he due 
from her after adjustments of taxes, court costs, and so forth/' 
Defendant Gates shall convey to plaintiff “a good marketable title 
to said property.” 

10 In admitting in evidence said sale contract to which defend¬ 
ant Gordy part owner of the real estate described in it was not a 
parly, a.s a basis for decreeing specific ])erforniance by her mother 
who was a party to it, hut who the pleadings and evidence showed 
was not the sole owner of it. 

11. In admitting in evidence two settlement sheets without call¬ 
ing the settlement clerk or any other witness to prove them, and 
without any evidence to show when, where or how the clerk learned 
any facts, or figures from which to compile and prepare said settle¬ 
ment sheets, and without any evidence that plaintiff or de- 
21 fendant Gates or defendant Gordy ever saw either of them 
or knew what is in them, and one of which sheets, the one 
stating the account between defendants Boss & Phelps and plain¬ 
tiff was not pertinent to any issue in this case, and in admitting in 
evidence a certain promissory note of plaintiff to defendant Gates, 
the face of which note is liasod on the figures in one of said settle¬ 
ment sheets, and in admitting in evidence the deed of trust to se¬ 
cure said iH>te which deed of trust as to the amount secured by it is 
also based on one o/ said settlement sheets. 

Defendants GATES and (JORDY, 
By JEFFORDS DUTTON, 

Attorneijs. 


Designation of Record. 

Filed Ai)ril 28, 1925. 

♦ ♦ ♦ * 

Defendants Gates and Gordy by their attorneys designate record 
herein as follows: 

1. Bill and exhibit. 

2. All answers. 

3. Final decree with ap])eal noted and bond fixed. 

4. Bond approved and filed. 

5. A.^signment of Errors, 
tl. Statement of Evidence. 

7. This designation. 

Clerk i)lease prepare record in accordance with foregoing. 

22 Defendants GATES and GORDY, 

By JEFFORDS & DUTTON, 

Attorneys. 
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Service bv eopv {icknowledgcd April 27, 1027). 

O. BOWDOIN CRAIGTIILL, 
CIIAS. R. TEBBS, 

Attorneifs for Plainfifj. 

WM-. H. IIO'Ll;()^VAA^ 

Aftoriu'fin for DcfnidantH Uosin A’ l*hcfp>i. 
Men) ora ndiim. 

October 10, 11)27).—Stateinenl of eviden(*e .‘^i^ned by Hitz, J., 
filed. 


J* ) 


Snjneine Court of the District of Columbia. 


Cm TED States oe A.m erica, 

Pisfrirf of (Jolmnhia, ss: 

1, Moi’.iiaii II. Beaeb, Clerk of tlu* Supreme Court of the Distidet 
of (’olumbia. liereby ceitify the foie^oiiuj; parties numbered from I 
to 22. both iuelusive, to be a true and correct transcript of the 
record aceordin.i: to directions of counsel herein tiled, copy of wliicli 
is nia<le ]»art of this transcript, in cause No. 4.‘>;U)8 in I^quity, 
Avb(‘rcin Sallie \7 II. Pickett is Plaintitf and Maud II. Gates et al., 
are I)ef(‘ndants, as the same remains upon the tiles and of record 
in said (^mrt. 

In testimony \vb(‘reof. I ber(‘unto subscribe my name and atlix 
the seal of said Court, at the City of Washington, in said District, 

this 27tb dav of October, 11127). 

« " 

I S(*al Supreme Court of the District of Columbia. | 

MORGAN II. BEACH, 

EW. 


24 In the Supreme Court of the District of Columbia. 

I’Ajuity. No. 4 o.j0cS. 

Sallie \’. II. Pickett, Plaint ill'. 


vs. 


Maud II. Gates, Ijtjema IIarralsgx Gordy, Harry K. Boss, H. 
Glenn Phelps, and Ben. T. Webster, Partners, Trading jis Bo.ss it 
Phcljis, Defendants. 


Statewf^nf of Evidence. 

At the trial of thi.s ca.'^e testimony on hehalf of [)laintin' was as 
follows: 

Mrs. Sallie V, H. Pickett testified she was jilaintilf; a new.«paper 
writer, Society I’Alitor of The Star, resident of District of Columbia; 
she <iL?iied a contract for jiurchase of premises 1700 Corcoran Street 
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on October 'ind, 19*24, in the jnesenee of Mr. Tebl)S, Mrs. Tebijs 
uihI Mr. Liles, wlio represented Loss cV: Phelps, the ‘heal estate firm 
of whom I thought I was purchasing the house;’’ she knew the 
contents of the contract; she never received a deed for the proj)- 
erty; gave her check for $250. to Mr. Liles, later made another 
check for $2,250 which she turned over to her son-in-law, “Charles 
B. Tebbs to be paid to the real estate man,” and asked him to act 
for her, to carry through the tran.'^action; she was familiar with 
the house, had been in it a number of times, knew it very well; 
had looked at other houses in the same block and had a number of 
friends in that street. 


L. P. Liles, salesman emj)loyed by Boss Phelps, testified the 
signature above the word “agent” in plaintiif’s L.xhihit No. 1 was 
his signature;• he signed it at the time Mrs. Pickett signed as j)ur- 
chaser in front of the ])remises; that Mr. Tebbs called him 
25 by phone to answer advertisement in newspaper concerning 
sale of this property; showed this house to Mr. and Mrs. 
Tebbs, later to plaintiff in their presence; they all went out on the 
sidewalk and contract was tlien drawn up; defendant was present 
when Ml’S. Pickett went through the house. Witness id(‘ntified 
signature of Mrs. Maud 11. (Jates over the word “owner’’ in plain¬ 
tiff’s Lxliibit No. 1; she signed it in his presence, in his aiitomohile, 
in front of the premises on October 2nd, 1924; h(i had the con¬ 
tract as signed hy Mrs. Pickett in his juesence and .^^aw Mrs. Oates 
in her home and asked her to ratify the c(»ntract and she replied 
that she wanted to confer with her daughter before doing so; told 
witness that her daughter had a hushand; he and Mrs. Oates then 
called at the department wheie the daughter, Mrs. Oordy was em- 
j)loyed, they conferred with her, he was ])resent and heard what was 
.<aid by Mrs. Oates and Mrs. Oordy at the time. He was Ihi'ii asked 
hy attorney of ))laintifi’ to state what they then said and ohjection 
was made by attorney for defendants on the ground “th.at tliis 
is a suit for sjjecilic performance of contract and the defense is 
that the daughter is a ])art owner, and if she is part owner and there 
is no (piestion about that, the ])ur]K)se is to take her property away 
from her on a contract in writing made with her mother. She is 
not hound by anything she said in such a way.’’ Ohjection over¬ 
ruled and exception noted. AVitness testified Mfr. Oates told her 
daughter she had an offer on the property; the contract was shown 
to Mrs. Oordy and she and her mother discussed the acceptance 
of it and the mother said “ 1 do not know whetlier 1 should accept 
it or not and I want to advise with you,” and the daughter said 
“Well, mother, $2,500 cash is a very good cash ])ayment. 1 believe 
that 1 would accept, hut do as you like.” Witiu'ss and Mi's. Oates 
went down the sidewalk about half a s<piare when the daughter 
called and the two went hack and met' her and she said, 
29 “Motlier after thinking it over my advice to you would he 
to go ahead and sign it and let it go.’’ AVitne.^s and Mrs. 
Oates went to ollice of Boss Phelps and there talked with Mr. 
Phelt>s who said that he thought it was a reasonable offer and ad- 
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vised lier to aeeepl it; witness and Mrs. (Jatc's then went to lier home 
and Mrs. dates signed tlie contract in tlie antomol)ile in front of 
tier ]>reinis(‘s; Mrs. (hites talked to Mr. Phelps hefore talkin**; to 
her daughter. Witness testilied he reeeivc<l cheek for from 

Mrs. Pickett which was turned over to the firm and to his knowlcd^»e 
was never refunded to Mrs. Pickett; soon after receiving letter dated 
Xovemher loth, 19*24, from Title Com])any to Boss cV: Pheljjs, Mr. 
Tehh< tunuMl over to Bo.<:s iV: Phelps ^'i.doO.oS in cash, and deed of 
trust sigiHMl hy Sallie \\ 11. Pickett dated Novemlx'r 21st, 1921, 
and a note for $2,797.11, signed hy Sallie II. Pi(*kett, and a form 
of de(*(I in which Maial II. dates and luigenia Ilarralson dordy 

are named as grantors dated Xovemher 2lst, 1924; that $2,07)4.28 

wjis the halance due to Mrs. dates according to the settlement sheet 
of the settlement clerk of Bo.<s Phelps. 

Th(*reupon attorney for j)laintitf offered in evidence the.^e papers, 
sale (ontract, unexeuted deed, dee<l of trust, promissory note, settle¬ 
ment sheet of Boss cV: Phel]>s made with Maud II. dates and settle¬ 
ment sheet of Boss cV: Phelps with Mrs. Pickett and objection was 

made hv defendants bv attornevs on the ground that there is no 
allegations in the hill that a deed was juesented. that a deed of trust 
wjis presented, or that the note was ju’esented, there is a hare allega¬ 
tion that tender was made of the j)urchase price hut no statement 
whatsoever about any note and nothing alleged as to any of these 
other ])a])ers. Objection was overruled and exce])tion noted. 

Thereupon the witness further testified as follows: 


27 


“Bv Mr. Oaighill: 


( 4 . 'After those ]>apers were tendered to you what did you do 
with them? A. 1 tendered to Mi*s. Oates ami her d//righler. 

What did they do? A. They rejectcKl them. 

(^. You tendere<l to Mrs. (Jates and Iku* daughter the same papeis 
which you have just referred to when you spoke of this amount 
of moiH'V? $2,97)4.28; $2,297).71. Is that the amount? A. The 
amount shown Mrs. Oates, not Mrs. Pickett. 

(^. What amount was tendered to you? A. $2,054.28, the amount 
due Mis. (iates on the settlement of her ])roj)erty. 

Wasn't that the amount you tendered her? A. That is the 
amount. 

(^. That is the amount you temlered Mi-s. Oates? 


Mr. English: 1^4 us have best recollecdion, without his refresh¬ 
ing his recollection from pajiers that he did not j)repare. 


By Mr. Oraighill: 

i). Can vou state of your own recollection the exact amount? 
A. I just remember looking at the statement at that time ami 
telling Mr. Tehbs the amount of money he would have to have in 
order to settle with Mrs. Oates. 

Q. Did he tender you that amount of money in ca.<h? A. Yes, 
sir. 
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(^. Ill wlmt form wa^ it? A. It wa? in greenbacks exc*e[)t a little 
small change. 

And some change. A. Yes, sir. 

(^. Do you recall whether he tendered you the amount shown 
on this statement of Mi's. Pickett or whether he tendered you the 
amount shown on this statement of Mrs. Gates? A. Tie tendered 
the amount shown on Mrs. (Jates to Mrs. Gates. The other 
28 was tendered to the firm.” 


Witness further testified that when Mr. Tebbs first came to him 
soon after the Title Company rejiorted that Mr. Tebbs tendered 
the pajicrs which he had identified and a certain amount of cash, 
hut “he did not tender mo the entire settlement; that was tendered 
to the settlement clerk;” that to the best of his recollection the 
amount tendered him was »$2,054.28; 

“I took tho money in my hand, had it in my hand when I went 
to Mrs. Gates’ home, and sat down a few minutes before they 
came; I waa invited to by some memlxjr of the family, and when 
they came I told them I had come there to make settlement with 
them for their home. Then I got u|) out of my chair and offered 
the money and the papei's. The papers I have just identified, to 
Mrs. Gates and she refused tliem and then 1 turned to her daughter 
and offered them to her, hold them out in mv hand and slie refused 
them. They said they did not want to sell their house.” That 
Mr. Tebhs and Miss Woodward were present. 

On cross-examination Mr. Liles testified tliat he did not count 
the money in their presence or where they could hear it counted 
but told them what he had in his hand and offered it to them; 
that he counted the money before he had jiresented it to tliem. “I 
told them that 1 had all of the jmjiers necessary for tlie transfer 
of the property, including the deed.” 


‘‘Py Mr. .Jeffords: 

* * 4: ♦ * ♦ sft 

(^. Do you remember anything about any other ])eivon to be 
consulted in this matter before the contract was signed? A. 1 do 
not understand your (piestion. 

(b When you talked with the mother and daughter together, 
did the daughter say anything about her husband, if you remember? 
A. I do not remember that she spoke about her husband having to he 
consulted. 

(}. You do not remember that? .\. Not about consulting her 
husband. 

(L Did you know sIk' had a liusband? A. Her mother told 
me that she did.” 

Mr. Liles further testified he did not show Mr. Tebbs anv other 

_ *. 

property; he made an engagement with Mr. and ^Irs. Tebhs to .«ee 
the property at 11 or ll:oO o’clock; they then went to The Star, 
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brouglit Mr>j. Picketl to llu‘ lion.'^e Mini she w«Mif through the house 
with them again; “tliat Mi‘. 'rel)])s told me that Mrs. Piekett 
29 was huying the liouse and that he and Ins wife ex])eeted to 
live with her in the house.” 

Witness further testified: 


“By Mr. .Jeffords: 

Q. What did yon do. if anything, ‘ihont endeavoring to raise the 
price from el'll,()()() to a largcn* lignn*? A. I phonecl Mr. Tehhs 
asking him if he would pay any more than ifll.tlOO for the prop¬ 
erty and he said he would not. 

Q. Had yon any understanding with Mi’s. (lat(‘s a.hont that 
before you did this })honing? A. The only understanding I had 
with Mrs. Gates was that I would ask him if he would i)ay any more 

monev.’ 

«/ 

Mr. Craighill: 1 think yon are a little off the track. Pidn’t 
all that occur before she signed the eonlraet in the lii’st place? 

The Witness: No, Sir. 

Mr. Craighill: This oeenred afterward? 

The Witness: Yes, Sir. 


“By Mr. Jeffords: 

Q. I did not understand why yon did ])hone Mr. Tehhs about 
this. Jn.'^t why did yon ])hone Mr. d\*hhs about a larger price? 
A. Because she asked me if I would. 

Q. And yon told her what? A. 1 told her that I would.'’ 


Thereupon (diaries B. Telihs, as witness for plaintiff, testi¬ 
fied he is a member of the Bar of the District of (’olnmhia, is 
the son-in-law of jilaintitf; he looked at premi.«(‘s IThO Corcoran 
Street with ^Ir. Liles, of Boss Phelps; that Mrs. Pickett later joined 
them and they insi)ected the hon.se again; he talked with Mr. 

Stone of Stone iS: Fairfax, about the hon.'C and the value of it. 
30 “After iiKjiiiry I told Mr. Idles w(‘ would make an offer of 
.$11,000 on the hon.^'C and would not pay more. 


Q. What do yon mean by “dve”? A. I mean Mrs. Pickett, be¬ 
cause I was really purchasing it in her name. I told him, how¬ 
ever. that the hon.<e had to he seen by Mrs. Pickett first.” 

Mr. Liles had formerly told him that the price of the hon.^e 
was $12,000; the contract was .■^igiUMl that morning by .Mrs. Pickett 
and Lile.s. 

Witne.'sx t(‘stified further that later that afternoon .Mr. Lih's called 
him and asked “If I would not raise the price to $ll,r)0(). and I 
told him absolutely not, that $11,000 was oui* offer and we would 
not give five cents more for the [)roj)ert>.” 

Soon thereafter lu* received from .\ir. Phelps copy of a letter 
which the firm had received from Mrs. Gates about October Mth; 
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after receiving certificate of title lie disciis.-ed the case with Mr. 
Phelps, of Messrs. Boss & Phelps, and asked for a settlement; that 
Mr. Phelps stated that Mrs. Gates informed him that she would 
not convey the property in accordance with the contract; witness 
then [)repared deed, deed of trust, promissory note covering second 
trust and was given a statement from Boss ct Phel})s of amount 
due fjorn Mrs. Pickett under the terms of the contract; that ho 
had plaintiff e.xecute the necessary j)apers, without enumerating all 
of them and plaintiff gave witne.ss a check, which he cashed and 
then went to the oflice of P>oss (fc Phel])S and said, “Here is the 
money; here are the papers; we would like to have deed to this 
proj)erty in comf)liance with the contract.” 


The papers to which witness referred are Exhibit- *2, d, 4, 5 and 
(), being the same that were offered in evidence over objection of 
attorneys for defendant, who objected so as not to be considered 
to have waived their early ohjeetion. Objection overruled and ex¬ 
ception noted. 

Witnc.s< further testified that Mr. Liles and a Miss Wood- 
dl ward, a Notary, went to Mrs. Oates’ home and in the jiresence 
of Mrs. Eugenia Ilarralson (Jordy, Mr. Liles, then informed 
her, the money, 1 think there was something over $2,000,—the 
sum was in accordance with the settlement of the ju'operty due 
her; thought this call was on the evening of Novemher 21st or 
22nd, 1024, and that he could not state of his inde))endent recol¬ 
lection exactly the amount of ca.sh olfere<l on that occasion, and 
said “I think tlu‘ cash thev told me was due under the contract, 
$2,200, and some cents.” After .<eeing the papers to refresh his 
recollection as to amount tendered Mr. Phelps, witne.ss .stated that 
this sum was $ 2 , 200 . 71 , ‘*1 gjive it to him to the penny.” 

Further testifying regarding what occurred when he called at 
Mrs. Oates’ house with MV. Liles and Mi.^s Woodward, witness sai<l: 

“The Witness: Mr. Liles, Mi.«s Woodward, and myself met at 
Mrs. Oates’ residence, 1700, I think, the night of Novend)er 21, 
1024. 1 then counted out the money in the street the amount 

that was called for under the statement, which was $2,07)4.28, put 
it in Mr. Liles’ hands, gave him the other pa[>ers, showed him wliat 
they were, which 1 identitied; went in the house in the presence of 
Mrs. Oates, and Mrs, Oordy. Mr. Liles then said to both of them 
that he was here with a. notjiry for the purpose of making .settle¬ 
ment and that he offered her the money. Before he had a chance 
to go further, Mi‘s. Oates .said: ‘‘We will not .sell.” lie then 
W(‘nt over, held the money out in his hand, did not count it, but 
.said, “1 have here $2,07)4.28. I have the* deed, which we would 
like to have vou execute. She refused. Then he showed her the 
other f)a]>ers and said, “We have the other necessary })apers.” She 
did not refu.se hecause of any inaccuracy in the fiajicrs at all or the 
amount was not right; all she .said was .«he did not want to sell, made 
no objection to the form of the tender, in any way.” 


82 On rehuttal Mr. Tebhs testified that he was [iresent at the 

time Mrs. Pickett signed the contract and in response to the 
question as to what was done at that time stated as follows: 
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0(*tol)cr 2n(l about noon in front of premises 1700 Corcoran 
Street, on tlie side of tlie automobile. J saw Mr. Liles prepare the 
contract, took a blank contract out of bis |)ockct. took bis pen, read 
the contract; we discussed the terms. He signed ids name and Mrs. 
Pickett signed lier name' tberc, and Mrs. (Jates’ name was not on 
the contract.” 

Mr. H. (Heini IMielps testitied be bas been in the real estate busi¬ 
ness twentv-five vcjirs; tirst met Mrs. (bites wlu*n Mr. Liles biounbt 
ber to see him; Mr. Tales bad tbe contract with bim at that time. 
Ml'S, (bites talked to bim concerninu tbe olTer made bv Mrs. Pickett. 

“Mrs. (bites wanted to know wbat I tbou.i»bt of this ofTer that we 

bad for tbe sale of ber bouse, and I bad never seen tbe bouse, but 

1 told ber that I thought she should ^ive it serious consideration. 

Tbe cash ])ayment was, 1 tbou^bt, a very ^ood one, perba])S a little 

larger than is usual on tbe sale of a house around if'lLtltlt) or $12,- 

00(1. Mrs. (bites said that she would not ratify anv contract without 

• * 

tirst consultinn ber daughter. I told luu’ that 1 did not wish to 
burrv liei’ into selliniz: ber bouse, we want(‘d to i»;ive tbe matter due 
consideration, but if she would like to talk with ber daughter be¬ 
fore ratifying I felt sui’e Mr. Liles would be only too Lila<l to take 
ber to her dauiibterV ollice. Mrs. (bites ac(jui(‘sced in this and she 
and Mr. Liles left tbe otlice to.<ietber. Latci' when Mr. Liles le- 
turne<l, perba]»s in an hour or two, be brouj:;bt tbe sit^ned contract 
with bim.” 

‘‘By Mr. Craighill: 

Q. Do you r(‘call an occasion on or about November 21, 1^24, 
when Mr. Tebbs called to see vou with certain documents and money? 
A. Yes. 

do (P \Vill you state wbat took ])lace on that occasion? A. 

Mr. Tebbs brouglit a clieck into us wliicli was converte<l into 

casli. 

(L You are talking about tbe orioinal deposit of $250. 1 will 

now brin^ you down to November 21, 1924. 

Mr. Kn^lisb: l.et tbe witness state wbat be is talkin<r about. 
The AVitness: That is wbat I am talking: about, tbe final settle¬ 
ment by tbe pure!laser. 

By Mr. Craigliill: 

(p (^io ahead. A. Mr. Tebbs brou.i:>bt that money, the check to 
us, which was converted into money for tbe balance of tbe jnir- 
chase price under this contract. 

(P \\4iat did be do wben be offered it to you? A. That was ac¬ 
cepted by our settlement clerk in oui‘ otlice. 

Q. Tlien wliat did you do? A. T di<l not <lo anything further 
with it. 

CP You i>ersonally <lid not do anythin^: further? A. No. 

Cp. You acceiited some papers and took tbe money wbicdi Mr. 
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Teb))s gave? A. I took Mr. Tcli])S to our settlement department and 
in my presence lie delivered the check and papers to our settle¬ 
ment clerk. 

Did you look over the papers that lie tendered to you at that 
time? A. So, I did not.” 

M'itness further testified that when he said the money from Mr. 
Tehhs was accepted, he meant the money and papers were brought 
in and delivered to the settlement clerk. 

That when the contract was shown to him on October 2nd the 
only signatures on the contract were those of Sallie V. II. Pickett 
and L. P. Liles. 

Witness further testified that Boss & Phel])s received a 
?)4 letter from Maud H. Oates dated October 10, 1924, such 
letter being offered in evidence and is as follows: 


Phones: Ollice, Frank. 7708; lies., Frank. o0:32-W 


Jacob Snare Detwiler, 

Lawyer, 

Civil and Criminal Law Practice, 

48{) Louisiana Ave. X. W., 

(On Louisiana Facing Police Court, at Gth and D.) 

Washington, 1). C., October 10, 1924. 

Boss ct Phelps and 
L. P. Idles: 

(Jentlemen : 

I hereby withdraw my property No. 1700 Corcoran Street, XL W. 
Washington, from your selling list, and cancel and rescind any 
agreement or agreements heretofore made by me with you, includ¬ 
ing an offer to sell at the reduced i)rice of $11,000 net to me. 

MAUD 11. OATES. 

Witness: 

JACOB SXAHE DETWILER. 


That immediately upon receipt of this letter he notitied Mr. 
Tehhs. 

On cross-examination witness stated as follows: 

When Mrs. Oates said she would not think of selling with- 
ouUconsulting the daughter what else did she say, or what reason, 
if any, did slie give for consulting the daughter? A. I think the 
reason, as I recall, the only reason that she gave me was that she 
was not entirely satisfied to sell at the ]*rice we had offered. 

Q. Anything else that you remember? A. No, sir. 

O, Do vou remember her saving anvthing about she was not 

t r7 ^ cv* 
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Ifie sole owner, lliat the (Iciughler wa.« tlie prineipal owner? A. No, 
sir. 

Q. Or that she eoiild not sell without the daughter’s con- 
oo .^ent ? A. No, sir, she did not tell me that. 

Q. Ahai do not reineinher that? A. I am sure she did 
iK)l tell me that.” 

IMaintitr rested. 

Defendant Mjhh! H. Gates testified as follows: 

That sh(‘ has lived in the District of Columhia since IhlS, that 
she had he(‘n temporarily employiMl in the (’ommeree Department 
of the (Jovernment; that she had never heen sued, had never sued 
anvhodv, never was a witness in Court, and never was in a Court 
House exee]>t when a school girl in (•om])any with others to hear an 
argument hv a lawvei*, that she did not know very much about 
business; she and her daughter, Mrs. Oordy bought this house in 
DM It; paid i^l.(M)ll down to elo.'^e contract, she ]mt in $()t)(), I juit in 
$4(10, th(‘V .siw Mr. Sti-other, a real estate man, who had this ])rf)p- 
erty for .sde, and she and her daughter agreed to buy the place; that 
h(‘r daughter had some money she had saved up, some “Liberty 

Bonds, and then she had some mon(‘V that I ha<l borrowed from 

« 

her giiai<lian an<l she was to put that in, and also her salary, $100 
a nioplh, was to |»ut that in on payments to the house;” that they 
signed for the hon.«(‘ and a deed to them as joint owners was pre¬ 
pared ; that they had to pay all cash foi’ the lauise, $11,000; that 
it was nee(“ssarv foi- them to borrow money and was neees.<ary for 
th(‘m to get d(*ed of tru.<t for money borrowed as part of purchase 
prie(‘. hut wIk'U it develo|K‘d that her daughter was a minor she 
was not aceej»tahle as a maker of the (h'cd of trust; that she never 
saw th(‘ d(*e(i of this ]>i-operty to her, title man on F Street .«aid 
he would rewiit(‘ the decs], I “told the lawver to wiite the deed .<o 
the property would g(> to my daughter at my death,” she suppo.'icd 
the d(*ed was so written and did m)t find out that it was not so made 
until she ha<l Mr. Detwiler go to the Ivceordcr’s otliee and look 
it up; that when sh(* found that the deed was not what she sup¬ 
posed it was she wrote to Boss (fc 1‘helps withdrawing her pro[)erty 
from sal(‘ or any juoposition that th(*y had offered h(‘r for 
dO the ))i-o])eity ; that this property wjis hfuight through a real 
estate deidei- by the nanu* af Strather and that she has tried to 
find him hut was t(4d that he was no longer in Washington, and 
she wa.*^ unahh^ to lind any su<*eessor to him in his real estate* bus¬ 
iness and she was nnahle to find the deed which when this property 
was bought conveyed it to her and her daughter, this deerl having 
heen left in Strother's office: her daughter paid altogethei* about 
$d,0tf0 for the house: her daughter was then employed in the 
(lovernment ami is still employed in the (lovernment; the daughter 
is married and has two children, four and two years old and that 
thev are now living at 17t)0 Corcoran Street; her daughter’s husband 
was living with her daughter at the time the contract was made but 
is no^ now doing so. 
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Witness further testified that slie |)laee(l this property in tlie 

Iiands of Hoss ^ Phelps for sale and that she told them she wanted 

$lo,(IOO for the j)roperty; that th(‘ ]>r(»perty ha<l been in their hands 

about two weeks before the October transaction ; that the first she 

knew that there was a prosi)ective buyer was when she found them 

in the house, the colored girl having let them in before she knew 

it; that she did not know who they were but Mr. Liles told her 

that they were ])rospective buyers; that these pef)ple were looking 

ov(‘r the house and she saw tliem in the basement; that they went 

out on the street and went into anothei* house; that they then went 

awav but Mr. Liles told her that h(* would be back shortly to see 
1/ • 

her; that M'r. Liles called in the aftcanoon and stated that he had 
an offer of $11,000 for the projiorty; that she told Mr. Idles that 
she would not take a cent less than $13,000; that Mr. Tales stayed 
around an hour and a half trying to get her to sign the ])a]^er; 
that at his request she went with him and saw Mr. Phelps; that 

“They got the oflice force and commenced running the property 
down. 

(}. AVhat do you mean? .V. Thcw .«aid there* was niggers 
37 coming into the block, and that pioperty was going down in 
my section, and I saiel 1 will not sign that paper without 
consulting my daughter, becau.^e 1 had told Mr. Liles before that my 
signature on the pa])er was no good.*’ 


That she gave Mr. Idles to understand that lua* daughter had an 
interest in the juoperty and Mr. Idles propo-(‘d to take her to see 
her daughter aud did and her daughtcM* said “it is a very decent 
down payment, but Mama, don’t you <igu the paper until you 
see certain parties ami talk to tluMu. ou(‘ of tluMii her husband— 
and Ml*. Lvles sjjoke ip) aud said, “Who i< Roy?" My daughter 
said; “Until vou .'■^ee Kov.*’ Mr. Lvles said; “Who is Pov,” Mv 
daughter said: “My husband.’’ There is one voung man in the 
house also, who had studied law, aud she didn’t want me to sign 
this ])aper and .die even canu' out after we had started, came out and 
told me not to sign this pajicr. becau.^e if these people wanted that 
hou.se they could wait until n(‘.\t morning.” He said, “they have 
another hou.^e on Mt. Pleasant Heights that they were very much 
interested in. liked as well as this.’’ I said: “let them go and take 
it.” He .said. “No, wanted the thing clo.^ed up that night, wanted 
my signature on that ])a])er that night.” That is about afl that 
took pla(*(‘. He took me back home, talking all the wav. When 
1 got back home he took a pencil out and he .^^aid, “Now. Mrs. 
dates, you must sign this iiapia* tonight”: and 1 said, “Mr. Lyles, 
T will wait until morning.” He kci)t insisting on my siLUiing the 
l>aper. I .<aid tinally, “1 will sign this paper with the umlerstand- 
ing vou get that raise, and if vou don’t that will be the end.” He 
took his pen out and showed me where he would write the rest of 
the ]»aper.” 
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‘‘.Ml sl.MVC'd Jirounil ;ni limir niul ;i hnlf trvinii tn iict me to 

« • * » 

si^n this pjijx'i” nml I loM him 1 would not si.nn unless he .i^ot ifoOO 
more for the jiroperty. 

“He said he would try to ‘^et it. I .«aid if you don’t ^et it that 
would end the thiim.” Witness testitied further she told Mr. Lvle.^ 
the ]»ro])erty cost $ 10 ,000, she was not willing to sij»;n a sale eon- 
tiaet, and was over-influeneed hy Mr. Lyles to sign it. 

“><H ‘‘I ?.aid if von don't get it that would end the matter.” 

Witness further testitied that the next morning she ealled 
Mr. Idles and in<iuired if he had gotten the raise and he said no. 

Witness <loes not own any other real estate and no personal prop¬ 
erty exe(‘]»t the fuiiiiture in the house and has no ineome outside 
what she worked for. 

\Vhen Mr. Idles and .Mr. Tebhs and some ladv ealled at her home 

t 

one evening, she was out hut on her return found them talking to 
hei- ilaughtei-; that Mr. Idles said “I laive brought you some 
.‘>h money’’ hut that she replied ‘‘ I told you that long ago, that 

I did not eare to sell this house because this is mv home and 

« 

1 am not going to sell it.” That Mr. Idles said something about 
some pr)etry and that he had two one thonsand dollar hills and had 
some papers in his hand: that a young man in the house came in and 
they got up and left. “That is all there is to it.” Witiu'ss stated 
that they had no ]>aj>ers and nothing was said to her about ])apers; 
that she did not understaml how mueh monev thev ha<l only he 

• «- t 

said soi!iething about two one thousand d(jllar hills. PlaintilV was 
not t)resent at that time and witness did not see any money counted 
hut saw something in Mr. Liles' hand. AVitiU'.^s told Mr. Liles that 
she would not sign any ])a]K*rs and \yould not sell her ])roperty 
and no j»apers were shown to h(‘r hut he had a ))aekage in his hand. 

Hn eioss-examination Mrs. dates t<*stltied that she was* em|)loyed 
in the Depai'tna'nt of dommeree, doing statisti(“al vyork in eonneetion 
with the Agrieultural Census and was auditing schedules; that she 
was educated in Ohio, went through common school and high 
school and took a teacher’s course at L(4jauon, Ohio; taught in 
JCcntucky, d’ennessee. and Texas in ]>rimary grades and most in 
kindcigarten. She testitied that the reason she first went to Loss 

Llu'lps to phu'c their j)ro])erty for sale was that she wanted to 
buy a similar house in ])lace of the one she wanted to .'<ell; that 
she purchased the house for .$11,000 and spent l)etween $:),000 and 
$4,000 on improyements and re])airs; “my daughter s])ent part of it 
{ind I s))ent )>art of ither daughter earned $12.’) a month and 
she earned $110; her daughter received $1,1<S2 from lu‘r guai‘<lian 
when the settlement of her father’s C'^tate was made; her daughter 
was horn on f'ehruary 10th, 100:> and was married in lOltl, about 
the time she purchased the house. 

It) Witness further testitied on cross-examination as follows: 


“By Mr. Craighill: 

(L 1 understood you to say on your direct examination that yon 
did not eare whether you sold the house or not, that you did not 
want to sell it for $11,000; but you would sell it for $11,500, that 
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you lold Mr. Lyles that on tlio day you sijrned the eontraet. A. 1 
did not tell Mr. Lyles that that day. 

(L When did you tell him that? A. I told Mr. Lyles T would 
sij;n that j)a|)er with the understanding he got the raise. 

(L M hat raise? A. ifoOt) raise. 

i]. Whis that the day you signed the i)a[)er? A. Yes, that is 
when 1 signed the j)ai)er. 

(L On the day you signed the paper you told Mr. Lyles that 
you were signing it on the understanding that he would get $500 
more, $11,500 for the ])roperty. Is that eorrect? A. Yes. 

(L .And the ne.xt day he told you ihat Mr. Tebhs would not pay 
hut $11,000 for it. Then what did you do? .V. I told him I 
would iu)t sell it; 1 would not sign any paper. He said that you 
did sign this i)aper; 1 will hold you to the other papers.’’ 

41 Hv Mr. Jeffords. 

2^ ijc jjc 2^ 3^ 

(>. A'ou mean to sav vou never saw the eontraet the wav it is 
here now? A. All 1 saw was this ])roposition, when he came and 
had me sign it had his book and had me sign it spread out. 1 
never read this at all.” 

Lefore defendant dates signed the eontraet Lyles said to her “if 
wo don’t get these people's signature on the pa])or tonight, tiiey 
will buy tlie other place. 

(L Did he sav that after vou signed it? A. No, before I signed 
it. 

l>v the Court: 

t. 

(L Where were you when you did sign it? A. I was in his 
car. 

(N Mdiere was his ear? A. 1700, in front. 

i}. After you came back from the otiiee where you saw your 
daughter? -A. Yes. 

Q. 8at there in Lyles’ ear? A. A"es, and he had his fountain 
pen and took it out and showed me where he would write that 
raise, took his pen and showed me where he would write the $500 
raise. 


5|5 ♦ ♦ ^ J|t 

By the Court: 

(}. Let me see it. Where is there anything on this paper about 
this raise? Did vou sav there was? A. He showed me where ho 

t c 

would write the $500 raise in, somewhere; I do not know just where 
it was. 

Q. Did he write anything there? A. No, he didn’t write it 
there. 

9|e 9)e :|c 3|c 3|c 


\—mia 
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Mr. Craighill: May T ask Mrs. Ojites to read tlie written portion, 
the pen and ink, and state whetlier tliere i.s anytlung there tliat 
was not there at the time yon signed? 

The Witness: 1 told you that .Mr. Lyles read tliat to get tlie eon- 
tract. 

Mr. Craighill: She said she never lead any of it. 


42 ♦ * * ♦ * * * 


The Witness: Mr. Lyles read that to me, what they proposed 

to give me; then 1. said 1 will not sign that paper; J will not .‘«ell 

my property for that price. That was when I signed the ])aper 

in the ear that he took his jkmi and showed me where he would 

write the $500 raise in. 1 was sitting in the ear; didn’t have my 

glasses, cannot see to read anything without my glasses. 

(^. Have you ever read both the j)rinted and written ])art of the 

contract? A. 1 lead it when 1 went to the ollice with a lawver to 

«■ 

see what was in that contract. That is the tirst time I ever read 
the paper.” 


After receiving information that the title was good, and that I 
had made a contract which it was sought to enforce. I want to an 
attornev’s otlice, and when I was told what was in the sale contract 
I replied that 1 did not think I had signed any such ])aper, and 
when told it had been recorded and was with the Recorder of I)ecds 
I went there and read it, and that is the first time I ever read it. 

The reason 1 told the lawyer I had never signed any such pa])er 
was because I never had read it and did not know what was in 
it, and did not think I ever signed a pa])er like that, and when I 
read it at the otlice of the Recordca- of Deeds, that was the tirst 
time I ever knew what was in it. 

Witness fuither testified that when she first went to Boss 
tV: Rhelps’ office she saw a Mr. \5dk and he came out and looked 
at her ))ro]M:*rty and that she told him she wanted $15,000 
43 for the proj)erty, hut later told him that she wouhl sell for 
$13,000 such conversation taking place about two weeks 
before ()ctof)er 2nd. 1025. She te.stifle<l that she finally signed the 
.sale contract with the understanding Mr. Liles was to get the rai.<(‘; 
the signature to the ]»ap(‘r identifi(‘d as plaintiff’s fkxhihit No. 1 
was her signature: that she knew that tin* conti*act r(*cited a con¬ 
sideration of $11,000, hut she thought Mr. LiU's was going to change 
it and raise it to $11,500; that Mr. Detweiler wrote the letter dated 
October 10th to Boss ^ Rhel])s whei-(*in it was said “1 la'rehy with¬ 
draw my property 1700 Oorcoran Stivet, N. W., Washington from 
your .«ale list and cancel and rescind the agretmient heretofore 
made by me with you at the price* of $11,000 net,’’ that she read the 
letter hut did not take jiarticidar notice of what was in it, that 
j^he wanted te) get the pn)))erty out of their hands; that she signed 
the letter and registered it. 

By Mr. riaighill: Was it ever r(‘]>orted tee you * ♦ ♦ 

this purchaser was willing to pay half of the real estate agent’s 
commission and the real estate agent would waive the other half 
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in order that you would oet $1 l.OOt) not for tlie property? * * * 

A. There was something said about knoekin^ off half the eoniniis- 
sion. 

(-1. What was said and hy whom? * * * j 

inernher when it was. Someone siiid if we would vacate the house 
hy a certain time they would pay the other half of the commission. 
Mr. Tebbs made the proposition: if we would vacate the house with¬ 
out any suit, ^jjive them possession at a certain time, that he would 
pay half the commission. 

By Mr. Craipjhill: 

(^. And it was not reported to you that Boss & Phelps would 
waive the other half so that you <i;ct $11,000 net? A. Xo; Mr. 
Jffielps said .somethin.i» about knockint* off' part of the commission.” 

W'itncss further testified as follows: 

What did you mean by saying you did not care whether 
you sold the property or not? A. I did not mean that. I wanted 
to sell the property if I could ,<;et what it was worth but didn’t care 
to <>ive it away. 

(2- You arc still willing-to sell it for.$ll,d00? A. Xo, I am not.” 

When Mr. Tebbs and Mr. Liles and the lady came to see her 
she did not sc(‘ any pa})ers, but he had a little bill fold and her 
only reply was that she would not sell the house for $11,000 and 
would not accept the money or anything- else. 

In response to the <piestion as to whether she had ever 
44 stated to Mr. Tebbs that the ’'cason she wanted to sell the 
house was that she wanted to get rid of some tenants, witness 
testified as follows: 

“A. He asked me why 1 put the ju-operty up for sale if I did 
not want to sell it and 1 said Ix'eause 1 wanted to get rid of some 
])eople was one thing, that I intended to sell the pro])erty; I had no 
intentions to sell the property, my daughter had talked that way, 
the house was too large for me, and she wanted us to sell the prop¬ 
er! v and huv a smaller place. 

c- t/ t 

(^. You wanted to get rid of some undesirable tenants? A. That 
is not why 1 juit the property up; 1 might have made that re¬ 
mark. 

(}. What W{is said about the pro))erty having been raided on ac¬ 
count of undersirable people? A. I do not remember anything now. 

(J. It was raided was it? A. It was raided. There was a woman 
at the property and her husband was put with her and had the 
house raided, but I was not living in the house: it was rented. 

Didn't you get rid of these tenants by telling them you had 
sold the property? A. Xo.” 

Mrs. Gates stated that she saw Mrs. Pickett and spoke a few 
words to her when Mrs. Pickett looked at the house, but that she 
did not tell her anything about her being only part owner of the 
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])ro|icily, iior did slic ever tell Mr. dVM>s of this fact until the 
iiiLiht he called at her home. 

“Mr. Tehhs knew all about the condition of that property from 
the ne.xt day this pajKM* was si.i»ne<l he(*anse I llatly refused to sij»ii 
that |)aj)er they hron^ht me. They hron^ht me other papers to 
sign; told them 1 was not going to sign paj)ers’or sell the property 
heeanse my daughter was intereste<l in it, and refused to sign the 
])a pel's.” 


That when the contract was signed her daughter, her two children 
and her hushand were not living at this house, hut at their home 
in Kensington, Maryland, and slie was there with them, and when 
the house was shown to these peo])le she had come into Washington 
with her daughter who had gone to work, and witne.^^s went to the 
liouse and found thesi' people had gone all over it, and had been 
let in by the eolored girl there. 

On redirect examination Mrs. Oates testified as follows: 


“Q. You speak of having seen Mrs. Pickett. Did you know at 
that time she was the one huving the house? A. She told me 
4.*) she was buying the house for her son in law; she was over 
on Piltmore IMaee and was coming there to live with them.” 


Kugeiiia Hsirralsoii (lonly, one of the defendants, te.^tilicit as fol¬ 
lows: 


Is ji daughter of defendant Mrs. (Jat(‘s, was twentv-two vears old 

* t • 

lYhruarv P.Mh, Hp2o, was horn in Louisville, Kentuckv, fathei* not 
living, died when she wa.< four months old, hushaml not living 
with her, not supporting her or the ehildren; when this hou.se was 
]>urcha.sed she was a minor and she i»aid as part of the purchase 
])rice $(>tM) in Liberty bonds, ]>aid another ifdtIO which she (‘arned 
by her own work, she was ipccdving $120 a month in the (lovern- 
ment service and gave her mother $100 a month, which formed half 
of the payments each month on the hou.<e, ])aid money from time 
to time on the house and when she became of age received .«ome 
money from her guardian, $1,1 <S2 of which she paid $.‘>00 or $400 
for improvements on the house, in all making about $)>,000; she 
is now employed in a temporary ]>osition in the (Joveinment mak¬ 
ing $140 a month and expects to lose her positi(m the first of .\pril. 

Ha.- two children, Pharlotte and Pov five and thi(‘e vears old 

* t 

lespectively, is living with hei* motheu' in the h<»u.<e; that eontiaet 
was brought to her hv Mr. Lil(‘s when he called with her mother 
at the place where witness worked. When she saw the* contract 
her mother askc*d about signing it and she .scid that if these people 
were as anxious as they seemed they would he just as anxious the 
next dav, and asked wliv it could not wait over night; that $2,.’>00 


was a pretty goo<l down ])ayment. 

Advised mother not to sign it and after she left was afraid she 
might sign and so ran out on the sidewalk and wished to speak 
to mother alone, hut Mr. Liles heal'd everything witness said 
4*3 to mother, and told her that she wished she s/te would wait 
until she saw Poy that night and talked the matter over 
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with him, and told her mother tliat they paid $11,000 for the i)rop- 
erty and tliat tlioy had put in $‘5,000 or $4,000 in improvements, 
ami that she had contrihuted to the ])urchase price and to these 
improvements. That when mother is not at work as she has not 
been until a month a^o she has supported her and hci'self and the 
two children and made jjayments on the house. 

Mr. Liles said he did not want to put ofl' si^nin^ this contract be¬ 
cause these peo])le had a house in view in M't. Pleasant that they liked 
as well as thev did “Mv mother's” and he was afraid unless thev 

t t/ »’ 

clinched the bargain that ni^ht they would hack out and for that 
reason ho wished her mother to sign the paper then. 

When they (h'cided to ])urchase this house together they were 
both employed, found the house and decided to buy it: they weie 
to he joint tenants, buy the house together and ‘‘Then I remember 
that my mother said that they would not accept this deed, the 
Perpetual Building Loan Association because I was not of age and 
that if she died they could not sell the property because I was a 
minor. That is all that T remember, onlv that thev had made a 
de(*d out sf> that 1 would get the pro])erty at her death.” 

After contract of sale was signed witness and mother went to see 
Att(unev Detwiler and went with him to the Ivccordcr of Heeds and 

t 

then for the first time found that the deed to this real estate was in 
the name of the mother. 

W’itness further testified that her mother deeded the property 
to her between October oth and 10th, 19*24. 

That she did m)t approve the contract signed l>v her mother, did 
not consent that it he approved hv her mother. 

Wa^ at the house on the evening of Octol)er 21st, she thinks, when 
Mr. Tebhs, Mr. Liles and the lady were found by her sitting in 
the parlor. Witness went in and Mr. Liles introduced Mr. 
-17 T(‘l>hs, hut witness had never seen him before: didn't know 
who he was. Mr. Tales said that he had (*ome over to talk over 
th(‘ house. Mother soon came in—they made it understood they had 
$2,7)00 or some other amount of cash over $2,000 with them hut 
th(‘V did not show witness and mother anvthing. Thev did not show 

_ « t/ 

anv papers or any money. They did not offer any money or any 
pa])eis, but aske<l witness if she would sign a deed and she refused. 
Something was .'^aid at the time about the rooms u])stairs being rented 
and .Mr. Telihs said that if they rented the upstairs he would ])ut the 
]»ef)|)le out. 

Witnt'ss fui'ther testified: 

‘*Q. When your mother deeded this pro])erty to you. did you 
make her any payment of any money at that time‘^ A. When she 
deeded the ])roj)erty to me‘:^ When? 

Q. l.ast Octol)er. if that was the date. A. No, I <lo not remem¬ 
ber.” 

On cross-examination this witnes'^ testified: 

That she had lived in the Summer months in Kensington, Mary¬ 
land with her husband and two children, but moved back with her 
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inotln'r Xovoiiiltvi’ ;in<l tli.it nl lln* limp this coiilrapt was ma<lp 

slip l)a«l iH»t \p 1 m<)V(Ml to (\irpoian S|r(*pl. "Plial tlip reason slip 
<li<i nol nin\c in (arlii'i’ was l>ppan:'<’ lliere was a rnoiner in tlip lionsp 
opcnpyinii; a room that slu* ikhmIi'iI. 'Phal slu* was marrip«l in l>p- 
pcmljpr llH’.i; llial slu* kiu'w that her mollier liad listed the lionsc 
willi I><;ss iV riu‘l|>s for .-alp and had made no ol>je(*tion tf) her doin^ 
so and lliat .-lu* was iK'ifpc'tly willini; to sell the lionsc if the priec 
was rijLilil. 

That witness »»hjpplpd to her mother sellinii the property for 
'SI l,'»l>ih that witiie.^s never .siw plaintiff until «he saw her in C'onrt 
at trial of tin- ease*. witn(*ss lu'ver had any dirt'ct eommnnieation 
with plaintilf or .Mr. Tehhs. witiu'ss never had any dealin.iis with 
.Mr. I.iles and tlu* first time she saw him was when he came 
to the d(‘paitment with lu'r niothei*; that she never told .Mr. 
T(*hh- or .Mrs. riek(‘tt that she ohjeeted to the sale of the 
house: that her dealin.i;s were* entirely with Mr. Liles. 

llrJnithil. 

Laiisinu: Valk t<‘.-titii*d tiiat he was in the office of l>o.<s A: IMielps 
as .\.s.-istant Sales Manai;er: that Mrs. (Jates called at his office to 
list this prop(*rty: that he ins]K'eted the projierty at her reipiest. 
M’ilne-s th(‘renpon ideiititied an entry under date of Sept(*nil)er ’i.h 
Hr24 in the |»ioperty hook used in the Office of Ho.'is A: IMu'lps. Wit- 
ne.-s fnrthei- testified that “Mi’s. Oates came to the office the day he- 
fore till- entrv was made and said that she would like to sell the 
luai.^e. did not kmov just what price wanted and asked ns to <4,0 out 
and inspect the house and tell h(*r what we thou,y,ht she could sell 
it for. ddu* folhtwiiiLi day 1 came np: she took me all throntih the 
hon-o and ask(‘d my opinion of what the property should .<ell for. 

I told hei" that Lthonnht apj)roximat(*ly .$11,001) to .$11,500 wonhl 
he a sahahle ]irice. hut we would list the |)roperty at the pi-iee she 
\vant(‘<l. She sai<l -lu* would like to in(*t .$1*2,500 out of the property. 

1 told her it would he impo.<sihle and after talking; to her furtlu'r 
.<aid von can li.-t it at .$12,000.’’ 

c 

Mr. Lyles te.-tifie<l that after the sale contract was signed he had 
drawn another ]>aper ehan^in^ the trust on the ]H‘<4)erty and had 
called on Mrs. (latis the ne.xt morning aiul asked her to si^n it and 
.-lu* refnscil. 


.\fler armmient hy counsel the (‘onrt .<aid to Mr. Jeffords, attorney 
for defendant (lat<‘S in effect as follows: 

Mr. Jeffords, there* .<eems to he some diff(*r(*nee hetween yon and 
Mr. Eiij^lish. .Aeeonlinii tf) what Mr. Ln^jlish says yon would have 
the Court take it that this lady was harassed and e)verpowered by the 
real estate a,<ient into sio:nin^»: this eontraet. What have yon to say 
as to that. 

Mr. Jeffords rc})li(*d that he weudd institute no claim nor 
40 institute any ])roeeedinoy acainst them and that if Mrs. (Jates 
wished to do so she would liave to employ other attorneys. 
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Thereupon tlie Court .'Staled that if Mr. Jeffords was satisfied with 
what was done by tlie real estate a(>:ents, the Court would sign a 
decree in favor of the plaintiff. 

Plaintiff’s exhibit 1—sale contract—co[)y is attached to the original 
hill, exhibit 2 unexecuted deed from defendant (Jates and defendant 
(lordy to plaintiff, exhibit l> deed of trust from plaintiff to ]h)ss & 
ldieli)s, trustees, exhibit 4 ])romissory note of November 21, 1924, 
for $2,797.11 from i^allic Pick(‘tt to Maude II. dates, exhibit 5 
settlement sheet Poss & Phelps witli Maud H. dates lor the .sale of 
this property, exhibit (3 settlement sheet of Bo-^s & Phel])s with plain¬ 
tiff for purchase of this real estate are as follows: 

50 Plaintiff’s Exhibit “A.” 

Copy. 

Hairy K. Boss. If. dlenn Phelps. Ben T. Webster. 

Member of National A.'^sociation of Peal Estate Boards. 

Member of M'ashington Peal Estate Board. 

Boss and Pheliis, 

Established 1907, 

Peal Estate—Loans—Insurance, 

1417 K Street N. W., 

Washington, 1). C. 

Teleplioue Main 9:>00. 

$250. October 2nd, 1924. 

Peceived of Sallie A'. 11. Pickett a deposit of Two Hundred and 
fifty Dollars, to be applied as })art payment in the purchase of — 
lot — ill (Block, S(piare) —, with improvements thereon, known as 
17(30 Corcoran Street, N. W., in the City of Washington, DLstrict of 
Columbia. 

Price of Property: Eleven thousand dollars. 

Terms of sale: Pay $2,500 in cash. Purchaser to assume existing 
1st de(‘d of trust of $5.<S(I() at (>d and give hack a 2nd <lecd of trust 
for the balance of the purcha.-e jirice at Od', ]>ayable in monthly 
installments of $75. to include princijial and interest on 2nd tru.-t 
only, secured by a deed of trust on the idiove describc'd })ro]>erty, with 
interest at the late of — per cent ]>er annum until paid, payable-. 

Pro]>erty .<old free of incumbrance except as above. 

Title to be a good record title (except as to the existing covenants, 
if any, running with the laud) or deposit retuuded, provided that 
it is imjiossible to have .<aid tith' corrected within a period mutually 
agreed upon. 

ddie jaircha.'^er is recjuired to make full settlement in accordance 
with the terms of sale within 5(1 days from date ol acceptance by 
owner, or as soon thereafter as report on title can be secured, or the 
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(](‘j)()sit to b(‘ foi feilc'd; it b(‘in.u. u^khmI that one-lialf of tbe aiiioimt 
of tbo said forfeited deposit shall be paid I^oss it Phelps as eoin- 
j)ensation for their services. Entire de[)osit to be held by Bo.ss & 
Pbelj)s until settlement is made. 

In tbe event of forfeiture of deposit, tbe purchaser shall not be 
relieved of tbe responsibility to comjdy with the terms of sale. 

Tbe vendor agrees to pay tbe said a^ent tbe rate of commission 
jn’cscribcd by tbe Washington Keal Estate Hoard. 

Taxes, interest, rents, and insurance to be adjusted by calculation 
to date of transfer. 

Taxes and a.^sessnients whether levied or not, for .‘special improve¬ 
ments already made, to be paid by vendor at time of closing of this 
.<ale or ])ro])(*r allowance made therefor. 

Settlement to be made at tbe office of Boss & IMielps, or at the 
office of tbe Title Company searching the title. Vendor to execute 
the usual special warranty deed. 

Examination of title, conveyancing, recording, and notary fees at 
tbe cost of ])urcbaser, provided, however, that if upon examination 
tbe title should be found defective, then tbe cost of the examination, 
etc., shall be ]>aid for by tbe vendor. 

This contract, when accepted by all parties, contains tbe final and 
entire agreement of sale between tbe parties hereto, and no party 
to this contract shall be bound by any term, condition, or re]»resenta- 
tion, oral or written, not set fortli herein. 

This contract is made subject to ajjproval by owner. 

BOSS & PHELPS, 
By I.. P. TJI.ES, 

Agent. 

We, tbe undersigned, hereby ratify, accept and agree to tbe above 
memorandum of sale, and acknowle<lge it to be our contract. 

(Signed) SALLIE V. H. PICKETT, 

Purchaser. 

(Signed) MAUD II. GATES, 

Owner. 

Date accepted-, 192-. 

Home of homes. 

ol Distpict of Columbia, To wit: 

I. Bertha P. Isaacs, a Notary Public, in and for the District of 
Columbia, hereby certify that Sallie \. II. Pickett of the District of 
Columbia, who is ])ersonally well known to me as the grantor in and 
the j)erson who executed the aforegoing and annexed contract of 
sale, dated. October 2, 1924, personally appeared before me in said 
District and acknowledged the said contract of sale to be her act and 
deed. 


Given under my hand and seal this 2nd dav of October, 1924. 
(Sgd.) ^ BERTHA P. 1SAA(\S, 

[seal.] Notarg Public, D. C. 
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J^roperty to be deeded to-. 

Wife’s name:-. 

1st trust,-,-, held by-. 

2nd trust,-,-, held by-. 

52 Code Deed—Short Form, D. C. 


This Deed, made this twenty-first day of November in the year 
one (liousand nine luindred and twenty four by and between Maud 
If. (bites and Eiij^enia Harralson (lordy, acting and contracting 
lierein in relation to their sole and sej^arate estates, as their re- 
sfiective interests may ap[)ear, both of the City of Washington, Dis¬ 
trict of Columbia parties of the first part, and Sallie V. II. Pickett 
of the same place, {larty of the second part: 


Witnesseth, That in consideration of Eleven Thousand (11,000) 
Dollars, the ])arties of the first part do hereby grant unto the party 
of the second [lart, in fee simple, all that piece, or parcel of land, to¬ 
gether with the improvements, rights, [irivileges, and appurtenances 
to the same belonging, situate in the City of Washington, District of 
Columbia, deseribed as follows to wit: Lot sixty three (Go) in John 
B. Alley and William Sharon’s sub division of square One Hundred 
and Fihy-five (155) as per plat recorded in liber 12 folio 7 of the 

records of the office of the survevor of the District of Columbia. 

« 

Subject to an existing encumbrance in the full sum of Fifty-seven 
Hundred and Thirty-two Dollars and Eighty-nine Cents ($5,732.89) 
which the said party of the second |)art hereby assumes and agrees 
to satisfy. 

An(i the said parties of the first part convenant that they will 
warrant specially the property hereby conveyed; and that they will 
execute such further assurances of said land as may be requisite. 


Witness their hands and seals the dav and vear hereinbefore writ- 
ten. 

-. [seal.] 

-. [seal.] 

In presence of— 



53 Disthut of Columpia, To irit: 

I,-, a Notary Public, in and for the District aforesaid, 

liereby certify that-, who — pei*sonally well known to me 

as a grantor in, and the pei'son who executed the aforegoing and 
anne.xed deed, dated —--, A. D., 192-, j)ersonally appeared be¬ 

fore me in the said District and acknowledged the said deed to be — 
a(*t and deed. 

(liven under my hand and seal this — day of-, 192-. 

Notary Public. 


5—4384a 
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[Endorsed:] Deed. - —— to--. Received for 

Record on tlie — day of-. A. D. 11) —, at — o’clock — M., 

and recorded in Liber No. —, at folio —. one of tlie Land Records 

for the District of Columbia, and examined by-. - 

-, Recorder. 


o4 This Deed, Made this twentv-first dav of November A. D. 

1924 by and between Sallie V. 11. Pickett, actiri" and con- 
tractin^T lierein in relation to lier sole and separate estate, of tbe 
City of Washin^iton, District of (^>lumbia, i)arty of the first ]>art, 
and Harry K. Ross and 11. (llenn Phelps, Trustcu's, both of the 
same j)lace, pailies of the second i>art; 

Whereas, the siud Sallie \’. 11. Pickett —.justly indebted unto ^laud 
11. Gates in the full sum of Twenty-.«ieven Hundred and Sixty-seven 
Dollars and Eleven Cents ($2,7()7.11) deferred ])urchase money on 
the heu’einafter described real estate, for which amount the said 


Sallie H. Pickett has executed and delivered and made payable 
to the order of the said Maud H. (Jates, her one ( 1), certain ]n'omis- 
sory note, bearing even date herewith, and beinu; in tbe full sum 
of Twentv-seven Hundred and Sixtv-seven Dollars and Eleven 

«. t. 

Cents (>f^2,7()7.11), with interest thereon, until ])aid, at the rate of 
Six (b) ])er centum ])er annum. Said principal and interest pa\’- 
able in monthly instalments of Seventy-five (77)) Dollars, (with 
the [)rivile^e of makin** larj^er payments in any amount), on or 
before the Llth day of each and every month after date, until j)aid; 
each instalment, when so j)aid, to be applied, first, to the payment 
of the interest on the amount of principal rcmainln,<»; unj)aid, and 
the balance thereof credited to the jirincifpal. i 

The above described note has be(‘n identified bv tbe Notary Pub- 

• «. 


lie taking this acknowlodoment, as is evidenc(Ml by 


certifica¬ 


tion thereon. 


And Whereas the party of the first part desires to secure the 
promj)t payment of said debt, and interest thcii'on, wben and as 
the .same shall become due and |)ayable, and all costs and expenses 
incurred in res])ect thereto, includini» reasonable coun.^^el fees in¬ 
curred or ])aid by the sai<l ])ai1ies of the second ])art or substituted 
trustee, or by any ])erson hereby secure<l, on account of any litij>;ation 
at law or in equity wbich may arise in respect to this trust or the 
})ropei'ty hereinafter mentionecl, and of all nK)ney which may be ad¬ 
vanced as pr()vid(“d herein, with inter(*st on all such costs and ad¬ 
vances from the date ther(*of. 

Now, Therefore, This Indenture Witiu'sseth, that the party of 
the first part, in consideration of the ))remises, and of one 
7)7) dollar, lawful nK)ney of the I nited States of .\merica, to her 
in hand paid by tbe parties of the .«econd part, the receipt 
of wli’ch, before the .^ealini; and deliveiy of these ]>r(*sents, is hereby 
a(*knowled^ed, has granted, and does hereby u^rant unto the ])arties 
of the second part as Joint Tenants the followin<» described land 
and premises, situate in the City of Washington, District of Colum¬ 
bia, known and distinguished as Lot Sixty-three (f)3) in John B. 
Alley and William Sharon’s Subdivision of Square One Hundred 
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and Fifty-five (155), as |)er ]»lat recorded in Liber 12 folio 7 of 
the Records of the Oflice of the Surveyor of tlie District of Columbia, 
to^ 2 ;ether with all the improvements in anywise appertaining, and 
all the estate, right, title, interest and claim, either at law or in 
ecpiity, or otherwise however, of the party of the first pai*t, of, in 
to, or out of the said land and premises. 

In and Upon the Trusts, Nevertheless, hereinafter declared; that 
is to say; in trust to permit said party of the first part, her heirs 
or assigns, to use and occiq)y tlie said described land and premises, 
and the rents, i.«!sues, and ])rofits thereof to take, have and apply to 
and for her or their sole use and benefit, until default be made in 
the payment of said i)romissory note hereby secured or any in¬ 
stalment of interest thereon, when and as the same shall become 


duo and payable, or any proper cost or expense in and about the 
sam(‘ as hereinafter [)rovidcd. 

And uj)on the full payment of all the said note and the interest 
thereon, and all nK)neys advanced or expended as herein provided, 
and all other proper costs, charges, commissions, half-commissions 
and expenses, at any time before the sale hereinafter provided for, 
to release and reconvey the .said described premi.ses unto the said 
Sallic y. II. Pickett, her heirs or assigns, at her or their cost. 


5() And Upon This Further Trust, u])on any default or failure 

being made in the payment of .sud note or of any instalment 
of ]>rincipal or interest thereon, when and as the .-^ame shall become 
due and payable, or u{)on default being made in the payment, after 
demand therefore, of any money advanced as herein ])rovided for, 
or of any jiroper cost, charge, commission, or expen.^^e in and about 
the same, then and at any time thereafter the said parties of the 
second part the survivor of them, his heirs dr the trustee acting in 
the execution of this trust shall have the power and it shall be their 
or his duty thereafter to sell, and in case of any default of any pur- 
cha.'^er to resell the said described land and premises at public auc¬ 
tion, upon such terms and comlitions, in such ]>arcels, at such time 
and |)]ace, and after such previous public advertisement as the parties 
of the second part, the survivor of tliem, his heirs or the trustee acting 
in the execution of this trust, !«hall deem advantageous and jwoper; 
and to convey the same in fee sinpile, upon compliance with the 
teims of .sile, to. and at the (‘(K^t of, the purcha.<er or purchasers 
thereof, who shall not be recpiired to see to the application of the 
purchase money; and of the ]>roceeds of said sale or .<ales: Firstly, 
to pay all proper costs, charges and expenses, including all fees and 
costs herein ])rovided for, and all moneys advanced for taxes, in¬ 
surance, and assessments, with interest thereon as provided herein, 
and all taxes, general and special, due upon said land and premises 
at time of sale, and to retain as compensation a commission of 


5 per centum on the amount of the said .sale or sales; Secondly, to 
pay Avhatever may then remain unpaid of .‘«aid ])romi.^sory note, 
whether the same shall be due or not, and the interest thereon to 


date of payment, it being agreed that said note shall, upon such 
sale being'made before the maturity of said note, be and become 
immediately due and j)ayable at the election of the holder thereof; 
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and, Lastly, to pay tlie remainder of said ])roeeeds, if any there 
he, to said jniily of tlie first ])art, her heirs or assigns, upfui the 
delivery and surrender to tlx* purchaser, his. her or tlx'ir Ikmis or 
assigns, of possession of the ])reiuises so as aforesaid soM aixl eun- 
veyed, less the expense, if any, of obtaining ])ossession. 

And the sai<l ])art- of the first ])art does herehy agree at her own 
cost, during all the time wherein any j)art of the matter herehy 
secured shall he unsettled or un])aid, to kei'p the said improveiiKUits 
insure<l against loss l)y tire in the full sum of — dollars, in the naim* 
and to the satisfaction of the part- of the s(‘eond part, or suhstituted 
trustee, in such tire insurance company or com])anies as the sai<l 
]>art- of the second |)art may sele(*t, who shall apply whatever may 
he received then'from to the payment of the matter herehy .secured, 
whether due or not, unless the )»arty entitled to receive shall waive 
the right to have the same so ap]>lied; and also to pay all taxes and 
assessments, both geneial and s])ecial, that may he assessed against, 
or l>ecome due on said land and ])remises during the continuance 
of this trust, ami that u])on any neglect or default to so insure, or 
to pay taxes and assessments, any party herehy .secured may have 
said imju’ovements insured and pay said taxes and assessments, 
and the expense th(*i*eof shall he a charge hereby .<e(Mir(‘d and hear 
interest at the rate* of six lua’ centum per annum from the time of 
such payment. 

And it is further agreed that if the said )»ro)»erty shall he ad¬ 
vertised for sale, as henan ])rovi<led. and not sold, the trustee or 
trustees acting shall he entitle<l to one-half the commissifm above 
jirovided, tf) he computed on the amount, of the debt herehy se¬ 
cured. 

And the sai<l )»arty ()f the fiivt jKut covenants that she will war¬ 
rant specially the land and juemises hereby conveyed, and that she 
will execute such further assurances of .«aid land as may he requisite 

or necessarv. 

« 

In Witness Whereof, the said party of the first part has hereunto 
.<et her hand and seal on the dav and vear first hereinbefore written. 

SATJdL V. II. PICKI-:TT. [seal.] 


Signed, sealed, and delivered in the presence of— 
MARY L. Tl'KBYFILL. 


r>7 Lmte!) States op Amehk a, 

District nf ('(jhumtna, To n:lf : 

I, Mary I.. Turhyfill. a Notai'y Public in and ff)r the District of 
Lolumhia, Do Hereby (’eitifv that Sallie \\ II. Pickett, a(*ting and 
crmtracting herein in relation to her sole* and sepaiate estate, of tlx? 
Pity of Washingtfm, District of (’olumhia, paity to a certain Deed 
hearing date on the ’21st day of Xovemher. 1024, and hereto an¬ 
nexed, personally appeared before me in said District the said Sallie 
y. II. Pickett, being personally well known to me as the person 
who execute<I the said Deed, and acknowledged the same to be her 
act and <leed. 






__ Washington, D. C., tTovember 21 st 

For value received_I_ 


to the Older ^aud H .Sates 


_19Ji_ 

.promise to pay 
_the sum of 


Twenty-seven Hundred & Sixty-seven J)ollard & Eleven Gents(2767#11) 

~ --- - II- _ ^ 

with interest until paid at the rate of-^^El^_per centum per annum. 

Said principal and interest payable in monthly instalments of 

___Dollars (with 


Seventy-five (75) 


the privilege of making larger payments in any amount), on or before the. 


15th 


day of each and every month after date, until paid; each instalment when so paid to 
be applied, first, to the payment of the interest on the amount of principal remain¬ 
ing unpaid, and the balance thereof credited to the principal. 


- N e tar - ial S eal ■■ 


This is to certify that this is 
the note described in a Dee<1 of Tm..t to 
the trustees named hereon, and bearing 
even date herewith. Said Deed of Trust and. 
note having been executed in niy presence. 

Mary L.Tubyfill 

Notary Public. • 


Sallie V?H.Pickett 


Address 


1945 Biltmore St. 


Ratain this note after payment that the Trustees may be satisfied as to its cancellation when a Release is desired 


Payments on account of the witbin note, and interest, are acknowledged as follows; 


Date af Payasat 


latsrsst Dae 


Te Priaeipsl 
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Given under my hand and seal this 21st dav of November A. D. 
11)24. 

I NOTAKIAL SEAL. I MAHY I.. TURBYPILL, 

yftfart/ Pnhlic, I). C. 

I Endorsed:] Deed of Trust, —— - to-, Trustee. 

l\eeei\ed for Record on tlie — day of-, A. D. 10—, at — o'clock 

— M.. and recorded in Liher No. —, at folio —, one of the Land 

Recoi'ds for the District of Columbia, and examined by-. 

-, Recorder. 

(Here follows reproduction of orioinal pa.u;es ^(S, oO, (>(), and 01.) 

()2 The foregoing is the substance of all the testimony in this 

case at the trial of it, and the exhibits are all those offered 
in e>idence. 

This statement of evidence ?.s* signed in du])licate and ap])roved 
by the trial Justice after settling same. And is here and now this 
10 day of October, 1025 made a ])art of the record herein for the 
]uir])o.<e of appeal hereof to the Court of A])peals of the District of 
Columbia. 

Wild JAM IllTZ, 

.hisfire. 

00 [Endorsed:] lYpiity No. 40008. In the Supreme Court 

of the District of Columbia. Sallie \\ 11. Pickett, Rlaiu- 
liir, vs. Maud II. Gates, Eiigeuia Ilarralson Gody, Harry K. Ross, 
11. (Jleun Rhel])S and Ben. T. Webster, ])artners, trading as Boss 
cV: Phelps, Defendants. Amended Statement of Evidence. G. Bow- 
doiii Craighill, (’harles B. Tehhs, Attorneys at Law, 700 IIil)bs Build¬ 
ing, Washington, 1). C. Filed May 1st, 1925. Morgan 11. Beach, 
C'lerk. 


Endorsed on cover: District of Columbia Supremo Court. No. 
4084. Maud II. Gates et ah, ai»pellant, vs. Sallie Y. II. Pickett. 
Coui1 of Appeals, District of Columbia. Filed Get. 00, 1925. Henry 
W. Hodges, clerk. 
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In The 


(Sottrt of UtotirUt of CHoUtmbut 

October Term, 1925 


No. 4384 


Maud H. Gates and Eugenia Harralson Gordy, 

Appellants, 

vs. 

Sallie V. H. Pickett 


BRIEF OF APPELLANTS 


STATEMENT OF FACTS 

Appellants, mother and daughter, were owners in 
fee of Lot 63, Square 155, improved by house, 1760 
Corcoran Street, Washington, D. C., subject to a 
$5^800 first trust, and record title was in Maud H. 
Gates, mother. 

This had been bought by the daughter (Rec. 22) with 



money part of which belonged to one and part to the 
other (liec. 22-28), and when they bought it, a deed 
was prepared to convey it to them as joint tenants 
(Rec. 29), and it was necessary before transfer to them 
that they borrow money to complete payment of the 
purchase price, and on making application for a loan, 
it became known that the daughter was then a minor 
and the lender was unwilling to accept her as maker of 
a note and deed of trust to secure his loan, and for that 
reason title was taken by the mother, and both thought 
at the time the deed was in such form and language 
that, upon the death of the mother, the property would 
belong to the daughter, and neither of appellants knew 
until this suit that the deed did not so provide. (Rec. 
22 .) 

The mother signed a contract to sell the house, but 
the daughter was not a party to the contract. 

Within the time for performance of the contract the 
mother deeded the real estate to her daughter. 

Near the expiration of the time for completing the 
contract, the mother was asked to convey and refused. 

On behalf of appellee an alleged tender was made to 
Boss & Phelps, real estate brokers in the case, and deed 
was demanded of them and refused. 

Later an alleged tender was made to the mother, or 
daughter, or both and deed was refused. 

Appellee then began suit against the mother for spe¬ 
cific performance, against the daughter to set aside 
said deed to her from her mother, and against Boss & 
Phelps, the real estate agents. 

The trustees holding legal title to this real estate to 
secure said $5,800 trust on it are not parties hereto. 

Case was tried and final decree made setting aside 
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the deed from mother to daughter, ordering specific 
performance of the alleged sale contract between 
the mother and appellee, and also specific performance 
of an alleged contract between mother and Boss & 
Phelps to pay them a commission for selling this real 
estate. 

The case comes to this court on appeal from that de¬ 
cree. 


ASSIGNMENT OF ERRORS 

The trial court erred herein as follows: 

1. In not dismissing the bill of plaintiff. 

2. In decreeing specific performance of an alleged 
sale contract of the real estate involved herein, as be¬ 
tween plaintiff and defendant Gates. 

3. In decreeing specific performance of said alleged 
contract as between defendant. Boss, Phelps, Webster, 
partners trading as Boss & Phelps and defendant 
Gates. 

4. In decreeing that defendant Gates convey plaintiff 
real estate which the pleadings and evidence showed 
she held in part as trustee for her daughter, defendant 
Gordy. 

5. In decreeing specific performance by defendant 
Gates by reason of an alleged real estate sale contract 
of certain real estate, on an alleged tender to her for 
her execution of a deed for same, which deed named as 
grantors both defendant Gates and Gordy, defendant 
Gordy not being a party to said sale contract. 

6. In decreeing specific performance by defendant 
Gates by reason of an alleged real estate sale contract 
of certain real estate on an alleged tender to her of the 
purchase price for same, from which before such al- 
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leged tender there had been deducted an alleged debt 
due by her to co-defendants Boss & Phelps. 

7. In decreeing the deed from defendant Gates to de¬ 
fendant Gordy null and void and setting it aside. 

8. In decreeing away from defendants Gordy all her 
right, and interest, and ownership in and to said real 
estate and the proceeds from the sale of same, without 
making any provision for her to receive pay for the 
share and interest that belonged to her. 

9. In decreeing ‘‘that upon the payment into the reg¬ 
istry of this court by the plaintiff of the sum of Two 
Thousand Two Hundred Fifty Dollars ($2,250.00), or 
such sum as may be found to be due from her after ad¬ 
justments of taxes, court costs, and so forth/* De¬ 
fendant Gates shall convey to plaintiff “a good mar¬ 
ketable title to said property.” 

10. In admitting in evidence said sale contract to 
which defendant Gordy part owner of the real estate 
described in it was not a party, as a basis for decreeing 
specific performance by her mother who was a party to 
it, but who the pleadings and evidence showed was not 
the sale owner of it. 

11. In admitting in evidence two settlement sheets 
without calling the settlement clerk or any other wit¬ 
ness to prove them, and without any evidence to show 
when, where or how the clerk learned any facts, or fig¬ 
ures from which to compile and prepare said settle¬ 
ment sheets, and without any evidence that plaintiff 
or defendant Gates or defendant Gordy ever saw either 
of them or knew what is in them, and one of which 
sheets, the one stating the account between defendants 
Boss & Phelps and plaintiff was not pertinent to any 
issue in this case, and in admitting in evidence a cer¬ 
tain promissory note of plaintiff to defendant Gates, 


the face of which note is based on the figures in one of 
said settlement sheets, and in admitting in evidence the 
deed of trust to secure said note which deed of trust 
as to the amount secured by it is also based on one of 
said settlement sheets. 

ARGUMENT 

Suits in equity shall not be sustained in any court of 
the United States in any case where a plain, adequate, 
and complete remedy may be had at law. 

36 Stat. h 1163—Sec. 723 R. S. U. S.—Sec. 1244 Ju¬ 
dicial CowreLfl-^ 

‘‘The office and jurisdiction of a court of equity, 
unless enlarged by express statute, are limited 
to the protection of rights of property.’’ 

Re Sawyer, 124 U. S. 200. 

“If the remedy at law is adequate in theory, it 
deprives equity of jurisdiction, although practi¬ 
cally it may be inadequate to secure the collection 
of the claim sued on.” 

Safe Deposit and Trust Co. v. City of Anniston, 
96 Fed. 661. 

Dade v. Irwin, 2 Howard 383. 

Smyth V. New Orleans Canal & Banking Co., 141 
U. S. 656. 

The adequate remedy at law, which is the test of 
equitable jurisdiction in the federal courts, is that 
which existed at the adoption of the judiciary act, un¬ 
less subsequently changed by congress. 

Boyce v. Grundy, 3 Peters 210. 

Better pleading requires bill in equity to allege there 
is no adequate remedy at law, but it is not always easy 
to determine by the pleadings whether or not there is 
an adequate remedy at law. 
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It is not difficult when the evidence is before the court 
to determine that and when it appears at the close of a 
trial that the plaintiff has a full, complete and adequate 
remedy at law, the court should refuse relief. 

In this case the pleadings do not allege want of ade¬ 
quate remedy at law, and the evidence conclusively 
shows there is a full, complete and adequate remedy at 
law. 

Sale Contract Not Valid. 

The Salesman. “Mr. Liles stayed around an 
hour and a half trying to get me to sign this pa¬ 
per “ and I told him I would not sign unless he got 
$500 more for the property. 

“He said he would try to get it. I said if you 
don’t get it that would end the thing.” Witness 
testified further she told Mr. Lyles the property 
cost $15,000, she was not willing to sign a sale con¬ 
tract, and was over-influenced by Mr. Liles to sign 
it.*^ (Rec. 24.) 

The mother told this salesman, “I will sign this 
paper with the understanding that you get the 
raise and if you doriM that will he the end. He 
took his pen out and showed me where he would 
write the rest of the paper.” (Rec. 23.) 

In this situation the salesman tried to secure an in¬ 
crease in price, and telephoned Mr. Tebbs, son-in-law 
of appellee, the real buyer. 


“By Mr. Jeffords: 

Q. What did you do, if anything, about endeav¬ 
oring to raise the price from $11,000 to a larger fig¬ 
ure! A. I phoned Mr. Tebbs asking him if he 
would pay any more than $11,000 for the property 
and he said he would not. 

Q. Had you any understanding with Mrs. Gates 
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about that before you did this phoning? A. The 
only understanding I had with Mrs. Gates was that 
I would ask him if he would pay any more 
money.*’ 

Mr. Craighill: I think you are a little off the 
track. Didn’t that all occur before she signed the 
contract in the first place? 

The Witness: No, sir. 

Mr. Craighill: This occurred afterward? 

The Witness: Yes, sir. 

‘‘By Mr. Jeffords: 

Q. I did not understand why you did phone Mr. 
Tebbs about this. Just why did you phone Mr. 
Tebbs about a larger price? A. Because she asked 
me if I would. 

Q. And you told her what ? A. I told her that I 
would.” (Rec. 18.) 

% 

Son-in-law of appellee testified to a conversation 
with the salesman, Mr. Liles, as follows: 

“Mr. Liles called him (me) and asked, “If I 
would not raise the price to $11,500, and I told him 
absolutely not, that $11,000 was our offer and we 
would not give five cents more for the property.” 
(Rec. 18.) 

Before signing this contract, however, the mother 
had informed the salesman that her daughter was a 
part owner, was married, and she desired to con¬ 
sult the daughter and husband, and a law student living 
in the house before she signed the contract, and she 
went with the salesman to see the daughter and refused 
then to sign the contract. 

At the request of the salesman, the mother went to 
see Mr. Phelps of Boss & Phelps, the brokers in the 
case, and— 


8 


^‘They got the office force and commenced run¬ 
ning the property down. 

Q. What do you mean? A. They said there was 
niggers coming into the block, and that property 
was going down in my section, and I said 1 will 
not sign that paper without consulting my daugh¬ 
ter, because I had told Mr. Liles before that my 
signature on the paper was no good.** (Rec. 23.) 

In trying to induce the mother to sign this sale con¬ 
tract the salesman had said to her referring to the pro¬ 
posed buyer, 

‘‘They have another house on Mount Pleasant 
Heights that they were very much interested in, 
liked as well as this.’’ (Rec. 23.) 

After the conversation between the salesman, Mr. 
Liles, and Mr. Tebbs, the son-in-law, Mr. Liles went 
the next day to see the mother and asked her to sign 
some papers and this she refused to do and told him 
she would not sell and would not sign any paper and 
he replied to her that he would hold her to the paper 
that she had signed the evening before. (Rec. 25.) 

“Mr. Tebbs (the son-in-law) knew all about the 
condition of that property from the next day this 
paper was signed because I flatly refused to sign 
that paper they brought to me. They brought me 
other papers to sign; told them I was not going to 
sign papers or sell the property because my daugh¬ 
ter was interested in it, and refused to sign the pa¬ 
pers.” (Rec. 28.) 

The mother did not read the sale contract before she 
signed it, relied solely on what the salesman said to 
her about it, and never read it until she was taken to 
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the oflBce of the Kecorder of Deeds where it had been 
recorded and there for the first time learned and knew 
what was in it. (Rec. 26.) 

The daughter never had any dealings with Boss & 
Phelps, no dealings with their salesman, Mr. Liles, did 
not sign the sale contract, or authorize anyone to sign, 
did not sell or authorize anyone to sell her interest in 
this real estate. 

Mother and daughter had bought this house for a 
home and it was all the property they had. 

There is no contradiction of testimony above quoted, 
and full reading of the testimony forces conclusion that 
this is a void contract. 

Appellee Is Not Entitled to Specific Performan)ce. 

If this contract be valid, nevertheless appellee is not 
entitled to specific performance. 

She is not the real party in interest according to the 
testimony in the case for the son-in-law, Mr. Tebbs, 
testifies as to who is the party in interest as follows: 

was really purchasing it in her name.’^ (Rec. 

18.) 

This testimony as to who the real party in interest is 
not contradicted. 

It is a rule of equity that specific performance will 
not be decreed unless there are some personal or busi¬ 
ness reasons for it, some reasons of association of per¬ 
sons, or location of property which seem to justify it. 

The record conclusively shows that nothing of that 
kind obtains in this case, but there is direct evidence to 
show that it does not. 

As to the personal consideration the testimony 
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shows that appellee is not the party in interest, but 
her son-in-law, Mr. Tebbs, who is not a party to this 
suit— 


‘‘Was really purchasing it in her name.” (Rec. 
18.) 

As to the property, the uncontradicted testimony is 
that— 


“They have another house on Mount Pleasant 
Rights that they were much interested in, liked as 
well as this.” (Rec. 23.) 

It further appears that they were so much inclined 
to buy the Mount Pleasant house that unless they were 
successful in signing the sale contract for this house on 
the day they first saw it, they would buy the other 
house. 

If this were a valid sale contract, and if appellee 
were entitled to specific performance as against the 
mother, that does not justify a court in decreeing away 
from the daughter property that belongs to her. 

But if it did, there is no legal or equitable justifica¬ 
tion for taking away her property without making 
some provision to pay her for it. 

The testimony shows that she bought the house, that 
she and her mother both paid their own money for it, 
and that they were in fact and in law joint owners of it. 

The testimonv as to this is not contradicted and no 
attempt made to contradict it. 

The record shows that there is no provision made to 
pay the daughter anything for this property taken 
away from her by final decree from which this appeal is 
taken. 
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The mother held record title of the part owned by the 
daughter, as trustee for her, and this is plainly shown 
by the uncontradicted testimony. 

When one person pays money for the purchase price 
of real estate and title is taken in the name of another, 
the one holding title holds as trustee for the one who 
paid the money. Parol evidence is admissible to show 
who paid the money. 

Smithsonian Institution v. Meech, 169 U. S. 398. 

Cumberland v. Grayson, 38 W. L. R. 203. 

In Long V. Scott, 24 App. D. C. 1, this court held that 
the person paying purchase price had an equitable lien 
on the real estate for the sum paid by her. 

In this case the final decree entirely ignores any 
rights of the daughter, and does not make any provi¬ 
sion for paying her anything or any accounting by 
which a determination may be reached as to the amount 
of purchase money paid by her for this real estate. 

But the uncontradicted testimony shows that she 
paid in cash as part of the purchase price for this real 
estate more than the entire amount of cash to be paid 
on behalf of appellee in completing this alleged sale 
contract. (Rec. 28.) 

The theory of the bill is that the daughter is a part 
owner and that for appellee to be entitled to relief it 
is necessary the daughter should agree to the sale, 
and the allegations of the bill show that (Rec. 3), and 
further that an alleged legal tender was made to both 
the mother and daughter, and that they refused to 
convey the property. 

The alleged tender, however, is at variance with 
these allegations in the bill, and the promissory note 
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for the deferred purchase money is payable not to 
mother and daughter, but to the mother alone, and the 
deed of trust to secure that note recites that appellee is 
indebted for that deferred purchase money not to the 
mother and daughter, but the mother alone. (Rec. 
34, et seq.) 

Courts of equity do not compel specific performance, 
even though there be a valid contract where there is 
doubt as to whether or not there was a misunderstand¬ 
ing about the contract. 

Hopwood V. McCausland, 120 Iowa 218. 

Wilkins v. Boss, 120 Iowa 500. 

Willard v. Tayloe, 8 Wallace 557-565. 

These three cases and many others decide in effect 
that— 


Unless the court is satisfied that the applica¬ 
tion to it, for this extraordinary assistance, is fair, 
just and reasonable, in every respect, it will refuse 
to interfere.’’ 

This is the language of the Maryland Court of Ap¬ 
peals in an opinion by Mr. Chief Justice Alvey. 

Semmes v. Worthington, 38 Md. 298. 

This court in passing on this question says where 
there is evident misunderstanding, or the court is in 
doubt as to whether the contract was not the result of 
overreaching and misrepresentation on the part of 
plaintiff and those associated with him, specific per¬ 
formance will not be decreed. 
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Bride v. Reeves, 36 App. D. C. 476—40 App. D. 

C. 473. 

In this same case of Bride v. Reeves, the wife who 
had a dower interest was not a party of the contract 
and the court held that specific performance could not 
be decreed against her and that the vendee take sub¬ 
ject to her dower interest, and not have an abatement 
of purchase money equal to her contingent dower right. 

In the Bride v. Reeves case the dower interest of the 
wife did not appear of record and yet the court re¬ 
spected it, and it is not easy to understand why in this 
case, the court should not respect the rights of the 
daughter , a part owner of the real estate involved in 
this case, when her ownership is abundantly proved, 
and not refuted by evidence or otherwise. 

In Lenman v. Jones, 33 App. D. C. 7, the question of 
life interest of the mother of Miss Lenman was in¬ 
volved, and the court held the same in regard to that 
interest as in the Bride v. Reeves case, and the vendee 
elected to take the property subject to this life interest 
and pay the full purchase price. 

The court will never decree specific performance 
where it is inequitable to do so. 

Rawlings v. Collins, 36 App. D. C. 72. 

In Nichols v. Bealmear this question of a part owner¬ 
ship which did not show in the record title was consid¬ 
ered and it appeared the pleadings did not disclose 
this ownership outside the record title and the court 
said that leave should have been secured to amend and 
set up the facts—in the case at bar the answer of ap¬ 
pellants show this outstanding interest in the daugh- 
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ter, and the proof does not contradict but establishes 
same beyond question. 

Nichols V. Bealmear, 36 App. D. C. 352. 

In the case at bar the testimony of the mother show¬ 
ing that the alleged sale contract was not to be effec¬ 
tive unless and until a raise of $500 was secured, went 
into the case without objection, and shows conclusively 
that this contract was and is void. 

This court has passed on a contract in like circum¬ 
stances and refused specific performance. 

Robertson v. Ramsay, 54 App. D. C. 346. 

The rule as to specific performance is well stated as 
follows: 


‘‘Specific performance of a contract of sale is 
not a matter of course, but rests largely in the dis¬ 
cretion of the court, from a view of all the circum¬ 
stances of the case. It will not be enforced where 
the contract is unfair or unequal in its terms, and 
where injustice would be perpetrated by its en¬ 
forcement. This discretion also exists where the 
contract, though fair and just on its face, would, 
if enforced, by reason of subsequent events or col¬ 
lateral circumstances, work hardship or injustice 
to either of the parties.’’ 

Lenman v. Jones, 33 App. D. C. 7. (Affirmed 
222 U S 51 ) 

Williams v. Morris, 95 U. S. 444. 

At trial the alleged sale contract signed by the 
mother was offered in evidence in support of the theory 
of the bill that it was signed by the mother with the 
knowledge and approval of the daughter, and bound 
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her as if she had signed it. On behalf of the daughter 
objection was made to the admission of this sale con¬ 
tract for the reason that an owner of real estate can¬ 
not be held to a contract of sale unless it be in writing 
and this objection was overruled and exception noted. 
(Rec. 15.) 

At trial there was offered in evidence on behalf of 
plaintiff the sale contract, executed deed, deed of trust, 
promissory note, settlement sheet of Boss & Phelps 
with Mrs. Gates, settlement sheet of Boss & Phelps 
with Mrs. Pickett and objection was made on behalf of 
defendants on the ground that there is no allegation 
in the bill that any deed was presented to Mrs. Gates 
for her execution or that a deed of trust or note was 
presented to her, and only a bare allegation in the bill 
that tender was made of the purchase price. Objection 
was overruled and exception noted. 

The allegation that a tender was made is not a suf¬ 
ficient basis for introducing in evidence a deed ten¬ 
dered to be executed by mother and daughter, deed of 
trust and promissory note payable only to the mother, 
and settlement sheets not authenticiated and without 
any showing as to who made them, when, where, or by 
what authority or from what data. 

The trustees holding legal title to this real estate 
are not parties, and if it transpires that there has been 
default in the payment of interest or taxes since final 
decree by the court below, and the holder of the $5,800 
trust has notified the trustees to sell this property, and 
they have sold, it may now be owned by the buyer of it, 
or by anyone taking title from him and in that event 
this case has become moot. 

Will this court do a vain or useless thing, will it af¬ 
firm the decree in these circumstances? 
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But the decree is vague, indefinite, and uncertain in 
this among other things. It provides the written con¬ 
tract between appellee and the defendant mother shall 
be specifically performed by her, upon payment into 
the registry of the court by appellee of $2,250, or such 
sum as may be found due from her after adjustment of 
taxes, and so forth, and upon delivery of a second deed 
of trust in accordance with the terms of said contract, 
and that the conveyance is to be made within thirty 
days and to be a good marketable title, and that the 
property is then to be‘subject onlg to this $5,800 first 
deed of trust. The contract called for good record 
title. 

The decree also provides that the mother defendant 
shall pay to Boss & Phelps their commission as pro¬ 
vided in said contract, and Clerk of the Court tax the 
costs in favor of appellee against the mother defendant 
and deduct same from the cash payment to be made to 
her—deduct it presumably from deposit made by ap¬ 
pellee with clerk, but no such deposit has been made. 

There is nothing in this decree to show who is to 
make this adjustment of taxes and court costs, or when 
it is to be made, and nothing to show what is meant by 
and so forth. 

There is nothing to show what amount is to be paid 
to Boss & Phelps as the contract provides for full com¬ 
mission in case of sale, and in case of no sale provision 
is made for payment of another amount to Boss & 
Phelps. 

But if it were possible to cure the vagueness and im¬ 
perfection of this decree in these respects it still can¬ 
not be affirmed. 

The decree provides as condition precedent, that ap¬ 
pellee shall deposit with Clerk of Court $2,250 and de- 
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liver a second deed of trust in accordance with the 
terms of the sale contract and this has not been done 
and therefore appellee is not entitled to the affirmance 
of this decree and this fact of non compliance with con¬ 
dition precedent may be shown by extrinsic evidence, 
by statement, certificate or affidavit to show changes 
since the record was made and printed. This was de¬ 
cided in opinion by Mr. Justice Day. Heitmuller v. 
Stokes, 256 U. S. 359. The decree says nothing about 
a note for balance of purchase price, or that the deed 
of trust is to secure any amount. 

In these circumstances this court would not think 
of affirming this decre^ for by affirming it, under Sec¬ 
tion 101 of D. C. Co^ji^^f Appuuls^ appellee would be¬ 
come the absolute owner in fee of this real estate, if it 
has not already been sold by the trustees under the said 
$5,800 trust. 

An appellee so becoming the owner would leave both 
appellants without any way to compel payment of 
purchase price of this real estate, except by suit against 
appellee. 

Suppose, since this final decree appellee has changed 
her mind about taking this property, suppose her son- 
in-law, not a party to this suit, the real buyer, has 
changed his mind about it, suppose appellee unwilling 
or disqualified to pay the purchase price, insolvent, 
out of the jurisdiction of the court, or not living. 

It must be apparent, therefore, that this court can¬ 
not affirm the decree of the trial court. 

But as decided in Heitmuller v. Stokes, this court 
may not pass upon the merits of the case, but may 
make such order as is 
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“most consonant to justice, in view of the condi¬ 
tions and circumstances of the case.’’ U. S. v. 
Hamburg American Co., 239 U. S. 466. 

If this court shall be of the opinion that this case is 
now moot, the disposition of it should be governed by 
Heitmuller v. Stokes, and the rule laid down there. 

If this court is of the opinion that the case is not 
moot, then it is respectfully submitted that this court 
should reverse the trial court and order that the orig¬ 
inal bill be dismissed, and that is exactly what must be 
done if this court considers this case now to be moot. 

If the trustees holding legal title under that $5,800 
trust, not parties, have sold this real estate since the 
decree below then this case has become moot. 

A person without whom no decree could be ef¬ 
fectively pronounced or enforced is an indispensable 
party, and the court cannot proceed without him, 

Greene v. Mclntire, 39 App. D. C. 249. 

This is not intended as a suggestion for additional 
parties, but rather to suggest the decree is defective 
for want of indispensable parties. 

Certificate of the Clerk of the trial court showing 
failure of appellee to comply with the condition prece¬ 
dent as by the decree provided has been filed in this 
court in this cause and copy of it is as follows: 
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SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


No. 43368 
Equity 


Sallie V. H. Pickett, 

Plaintiff, 

vs. 

Maud H. Gates, et al.. 

Defendants, 


Frank E. Cunningham, Clerk of THE SUPREME 
COURT OF THE DISTRICT OF COLUMBIA, do 
hereby certify the annexed to be a true and correct 
copy of the original Docket entries from March 25, 
1925, to and including October 19, 1925. 


as it (they appear)... .of record in the Clerk’s Office of 
said Court in the above-entitled cause. 

IN TESTIMONY WHEREOF, I hereunto subscribe 
my name and affix the seal of said Court, at the City of 
Washington, this 11th day of February, 1926. 

Frank E. Cunnningham, Cleric. 

By Elizabeth Wilson, Assistant Clerk. 

(seal) 
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DOCKET ENTRIES 

SUPREME COURT OF THE DISTRICT OF .. 

COLUMBIA 


No. 43368 


Parties. Action. 

SALLIE V. H. PICKETT 

1. MAUD H.* GATES, 

2. EUGENIA HARRAL- For 

SON GORDY, Specific 

3. HARRY K. BOSS, H. Performance 

GLENN PHELPS & 

BEN T. WEBSTER, 

Co-partners trading 
as BOSS & PHELPS. 


PLAINTIFF’S 
ATTORNEY 
G. B. Craighill, 

Chas. B. Tebbs. 

DEFENDANT’S 

ATTORNEY. 

Jeffords & Dutton 1, 2, 
Wm. H. Holloway 3, 
Walter C. English 2 


Date 

1925 

Mar. 

25 

a 

Apl. 

16 

a 

it 

<1 

a 

ii 

({ 

a 

it 

28 

a 

a 

28 

a 

May 

1 

a 

it 

6 


July 

3 

a 

Oct. 

19 

n 

a 

H 

it 

28 

it 


Proceedings 

Final Decree appeal noted M 122 P 505 
Appeal Bond for $1000 of defts Nos 1 & 2 


approved filed 

Appearance of Jeffords & Dutton 
for deft No. 2 

Statement of Evidence in duplicate ** 

Assignment of Errors on appeal by defts 

Nos 1 & 2 filed 

Designation of record on appeal by defts 

Nos 1 & 2 & acknowledgment filed 

Amended statement of evidence by plff 
Add’l Deposit for Costs by Craighill 
to statement of evidence 


Objections by defts Nos 1 & 2 to amendments 
to statement of evidence 
Add’l Deposit for Costs by Craighill 
Statement of evidence signed by Hitz J 

(in duplicate) filed 

Record on appeal to Dutton 
Add’l Deposit for Costs by Jeffords & Dutton 
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In The 

SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


No. 43368 Equity 


Sallie V. H. Pickett, 

Plaintiff, 

vs. 

Maud H. Gates, et al.. 

Defendants, 


I, Frank E. Cunningham, Clerk of the Supreme 
Court of the District of Columbia, do hereby certify 
that under the terms of the final decree in the above en¬ 
titled cause, filed March 25th, 1925, the plaintiff has 
not deposited in the Registry of the Court the sum of 
Twenty-two Hundred Fifty Dollars ($2,250) or any 
part thereof, it appearing that Maud H. Gates and Eu¬ 
genia Harralson Gordy, defendants, have appealed to 
the Court of Appeals from said decree and have filed 
in said cause their Supersedeas Undertaking in the 
penalty of One Thousand Dollars ($1,000.00), and that 
said appeal is now pending before the Court of Ap¬ 
peals of said District. 
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IN WITNESS WHEREOF, I hereunto subscribe 
my name and affix the seal of said Court this 11th day 
of February, 1926. 


Frank E. Cunningham, Clerk, 
By Alf. Buhman, Ass*t Clerk. 

(seal) 

It is respectfully submitted that this court should 
set aside the decree, reverse the trial court and order it 
to dismiss the bill of appellee. 

Tracy L. Jeffords, 

Edwin C. Dutton, 
Attorneys for Appellants. 
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SON GORDY, Appellants, 

vs. 

SALLIE V. H. PICKETT, Appellee. 


BRIEF FOR APPELLEE. 
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Attorneys for Appellee. 
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IN THE 



JANUARY TERM, 1926. 


No. 4384. 


MAUD H. GATES and EUGENIA HARRAL- 
SON GORDY, Appellants, 

vs, 

SALLIE V. H. PICKETT, Appellee. 


BRIEF FOR APPELLEE. 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia directing specific 
jjerforniance of a written contract made by ap¬ 
pellant, Maud II. Gates, to sell premises 1760 
Corcoran Street N. W., to appellee, Sallie V. H. 
Pickett. 
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Facts. 

^frs. Gates, ai)pcllant, on Sci)tem])er 22, 1924, 
railed at the office of Boss & Phelps, real estate 
ai;eiits, and listed the |)roperty for sale for $12,- 
000 (1\., 20). She had i)nrehased it in 1919 for 
$11,000 (24). 

Boss ^ Phelps advertised the ])reniises and ap¬ 
pellee’s son-in-law, Gharles B. Tehbs, called upon 
them in resi)onse to their newsi)ai)er advertisement 
(K., 15). Thereupon, L. P. Liles, a salesman em- 
})loyed hy Boss & Pheli)s, took appellee through 
the house and after she had inspected it, on Oc¬ 
tober 2, 1924, she signed a contract to purchase the 
property, making a deposit of $250 on account of 
the purchase ])rice of $11,000, $2,500 of which was 
to he i)aid in cash, an encumbrance of $5,800 was 
to be assumed hy })urchaser, and the balance was to 
be paid at the rate of $75 per month (R., 5-6,15, 31- 
32). 

Mrs. Gates approved the contract by signing it 
on the same date, after having conferred with her 
daughter, Mrs. Gordy (R., 16, 25), but later 
changed her mind and on October 10, 1924, wrote 
Boss & Phelps a letter, prepared by her first at¬ 
torney, J. S. Detwiler, reading as follows: 


hereby withdraw )n(j property No. 
1760 Corcoran Street, N. W., Washington, 
from your selling list, and cancel and re¬ 
scind any agreement or agreements hereto- 
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fore made hy me with you, including an offer 
to sell at the reduced price of $11,000 net to 
me” (R., 21, 26). 

A copy of this letter was sent Ijy Boss & Phelps to 
ap])ellee’s son-in-law, and was the first notice to 
a])])ellee that ]\Irs. Oates was attempting to evade 
her contract (R., 18, 21). 

On the same day on which the letter was writ¬ 
ten, Mrs. Gates executed a deed purporting to con¬ 
vey the ])roperty to her daughter, ^Irs. Gordy, ad¬ 
mittedly without consideration (R., 9, 10, 29). 

Appellee had the title examined and within the 
time prescribed by the contract made a legal tender 
of the amount due thereunder to ^Irs. Gates, who 
refused to accept it, without making am" objection 
to the form of the tender (R., 16, 17, 19, 24, 29). 
She also refused to sign a deed in favor of ap¬ 
pellee (R., 19, 24, 29). 

Pleadings. 

On November 29, 1924, appellee filed a bill in 
er|uity against Mrs. Gates, joining Mrs. Gordy be¬ 
cause of the attempted conveyance to her by her 
mother, and also naming as defendants. Boss & 
Phelps, the real estate agents, who represented Mrs. 
Gates in the transaction. The bill prayed for spe¬ 
cific i)erformance of the contract and asked that 
the deed from Mrs. Gates to Mrs. Gordy, which 
was execiited eight days after fhe contract was 
signed, be set aside (R., 2-4). 
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Boss & Plielps filed an answer admitting all of 
the allegations of the bill (K., 6-8). 

Mrs. Gordy answered by admitting most of the 
allegations of the bill, but denying that she advised 
her mother to sign the eontraet, alleging that her 
mother did so after eontinnons argument ])y Liles, 
an employee of Boss S: Phel])S, who represented 
that a higher price would be secured. In her an¬ 
swer, Mrs. Gordy admitted that title to the prop¬ 
erty stood of record in her mother and Mrs. Gordy 
did not claim to he a part owner, or allege that she 
had contributed anything towards the original pur¬ 
chase price when “defendant Gates parcJiased said 
property in 1919 and i)aid therefor” the sum of 
$11,000‘(R., 9). 

Later ^Irs. Gates filed an answer admitting most 
of the allegations of the bill, but alleged that when 
she signed the contract, her daughter was part 
owner of the pro])erty. She did not claim that she 
was induced to sign the agreement hy any fraud, 
misrepresentation, duress or undue influence by ap¬ 
pellee, or by appellant’s agents. Boss & Phelps, or 
by any other person, admitting that she consulted 
her daughter before affixing her signature to the 
contract of sale (R., 10). 

ARGUMENT. 

Defenses Made in Court Below. 

An attempt is now being made by counsel for ap¬ 
pellants to raise, in the assignments of error, many 
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teclinieal defenses, which were not even mentioned 
in the Court below. 

By her answer, Mrs. Gates interposed no de¬ 
fense, except the brief allegation that at the time 
she signed the contract of sale her daughter was 
part owner of the i)roperty (R., 10). 

Mrs. Gordy, in her answer, did not claim to be 
part owner, but alleged that her mother was over¬ 
persuaded by her own agents to sign the agreement 
(R., 9). 

At the trial, the only additional defense sought 
to be interposed was that appellee had not made 
a proper tender of the purchase price, althougli it 
cannot l)e disputed tliat the tender was refused, 
without any o))jection being made as to its form 
(R., 16,17,19,24). 

In their brief on appeal, appellants now com¬ 
plain that ai)pellee has not compiled with the lower 
Court’s decree, which was superseded pending this 
ap]ieal, by appellants’ supersedeas bond (R., 12). 

A]}pellants contend in their brief that appellee 
was not entitled to specific performance because she 
was not the real party in interest. This defense 
was not raised in the Court below and is not sup¬ 
ported by the evidence. 

Mrs. Gates^ Defense that Mrs. Gordy was Part 

Owner of the Property. 

Although Mrs. Gordy, in her answer, did not 
claim to be part owner of the property, this defense 


6 


first appears in Mrs. Gates’ answer, which was not 
filed until January 16, 1925, after the filing of Mrs. 
Gordy’s answer. 

Mrs. Gates held herself out to be the owner of 
the property when she listed it with Boss & Phelps 
(R., 6) ; when the contract was signed by her on 
October 2, 1924, and when she wrot(‘ to her agents 
on October 10, 1924, saying 'O hereby withdraw 
my property, Xo. 1760 Corcoran Street X. W., 
Washing-ton, from yonr selling list” (R., 21). 
During the entire transaction, and especially when 
she came in direct contact with appellee while ap- 
])ellee was inspecting the house, Mrs. Gates did not 
mention her daughter’s alleged interest in the prop¬ 
erty (R., 27). 

Mrs. Gates held the record title and under the 
foregoing circumstances, she is estopped from set¬ 
ting up an outstanding equitable interest in her 
daughter. 

This defense is based upon appellants’ self-serv¬ 
ing testimonv to the effect that ^Irs. Gordv con- 
tributed some of the money which was paid when 
the house was bought by Mrs. Gates in 1919. 

Such testimony apparently forms the basis for 
the misleading statement made on the very first 
page of appellants’ brief: 

“Appellants, mother and douyhter, were 
owners in fee of Lot 63, Square 155, im- 
jjroved by house, 1760 Corcoran Street, 
Washing-ton, 1). C., subject to a $5,800 first 
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trust, and record title was in Maud H. Gates, 
mother. 

Thin had been bought bjj the daughter 
(Rec., 22) with money part of which be¬ 
longed to one and part to the other (Rec., 
22-28).” 

The above statement is made in the face of Mrs. 
Oordy’s sworn answer, in paragraph 11 of which 
she says ”defendant Gates purchased said property 
in 1919 and paid therefor” the sum of $11,000. In 
lier testimony, while Mrs. Oordy testified that she 
('ontrilnited towards the purchase of the house, she 
did not claim to be part owner of the property 
which she always referred to as ”i/n/ mother's^^ 
(R>., 29). 

The absurdity of the statement on the first page 
of a])pellants’ brief that the property 'Hiad been 
bought by iite daughter" is demonstrated by the 
fact that at the time the house was purchased by 
Mrs. Gates in 1919, the daughter was only 16 years 
old, having been born on February 19, 1903 (R., 
24,28). 

The statement on page 11 of appellants’ brief 
that ''the theory of the bill is that the daughter is 
a part otruer and that for appellee to be entitled 
to i*(4i(‘f it is lUM'essarv the daughter should agree 
to the sale” is e(|ually absurd, it being self-evident 
that the daughter was joined as a defendant be¬ 
cause of the improper attempted conveyance by 
Mrs. Gates to her daughter on October 10, 1924, 
eight days after ]\lrs. Gates had entered into a sol- 
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emn contract to sell the property to appellee, as 
set forth in paragraph 8 of the bill. Up to the date 
of the hlLng of the bill no claim had been made 
by any one that the daughter was part owner, so 
that the bill was certainly not framed on any such 
theory. 

Appellee would have been willing to accept a 
deed from Mrs. Gates alone, after the deed from 
Mrs. Gates to ]\Irs. Gordy of October 10, 1924, had 
been set aside. 

The case of Lenman I's, Jones, 33 App. 1). C., 7, 
cited by appellants, is excellent authority for ap- 
l^ellee on several of the issues in the present case, 
part of the syllabus reading as follows: 

“If the vendee named in an agreement to 
sell land is willing to take such title as the 
vendor can convev, the vendor cannot sm*- 
cessfully defend a suit by the vendee for spe¬ 
cific performance, on the ground that her 
mother, who has a dower interest in the land, 
refuses to join in a conveyance of it.’^ 

In Lenman vs. Jones, this Court cites Harding 
vs. Parshall, 56 Ill., 219, where the vendors at¬ 
tempted to defend a suit for specific performance 
on the ground that they could not give a good title, 
but the Court held that they could be compelled to 
convey such title as they may have had, if Hut 
vendee was willing to accept it. All of the evidence 
in the present case shows that ^Irs. Gates had a 
good record title, prior to the improper transfer to 
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her daughter, and appellee was willing to accept 
such title. 

Even if Mrs. Gordij was part owner, she was 
hound hy her mothers contract, of which she had^ 
full knowledge. 

Even if Mrs. Gordy can be considered part 
owner, she was bound by her mother’s contract, 
which was exhibited to her, when her advice was 
sought just before the contract was signed (R., 15, 
23, 28). She did not then, or at any time there¬ 
after i)rior to the filing of suit, notify appellee that 
she claimed to be part owner, nor did she have any 
direct communication with appellee prior to the 
ti-ial (R., 30), although ‘‘she knew that her mother 
had listed the house with Boss & Phelps for sale 
and had made no objection to her doing so and that 
she was perfectly willing to sell the house if the 
])rice was right” (R., 30). She further testified 
that she never told appellee that she objected to the 
sale, her dealings being entirely with Liles (R., 30). 

‘‘The rule is well settled that when one 
stands by and sees a third person selling 
property under a claim of title, without as¬ 
serting his own, he is estopped thereafter to 
set it u]).” 

Metropolitan Loan & Trust Co. r. 
Schaffer, 44 App. D. C., 356, 367, 
citing Supreme Court cases; 

Virginia Iron Co. r. Roberts, 103 Va., 
661; 

Note, 48 L. R. A., N. S. 745, 754. 
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Mr. Liles was j^ositive in his testimony that Mrs. 
Gordy advised her mother to sign the contract (R., 
15). 

In Bride rs. Reeves, 36 App. D. C., 476, 40 App. 
1). C., 473, cited by appellants, it was decided that 
where a wife, who had a dower interest, failed to 
sign the contract of sale, specific performance 
would not be decreed against her covering her 
dower right, but this case is not in point. The mere 
fact that vendor was a married man was sufficient 
to give notice that his wife had a dower interest. 
It was not known by api)ellee here that l\lrs. Gordy 
had any interest and there was nothing to put ap- 
])ell(‘e on notice of such interest. Mrs. (iordy re¬ 
mained silent and asserted no claim even in her 
answer after suit was instituted (R., 9). 

Mrs. Gordy's remedy, if any, is against her 
mother for an accounting after the sale shall have 
been consummated, but neither she nor her mother 
can set up her alleged equitable interest in the prop¬ 
erty as a defense to appellee’s suit for specific per¬ 
formance. 


Deed from Mrs. Gates to Mrs. Gordy. 

The lower (’ourt’s action in setting aside the deed 
from Mrs. (fates to Mrs. Gordy was ])lainly justi¬ 
fied and needs no argument to su})port it. 

When Mrs. Gates signed the contract of sale on 
October 2, 1924, there was an equitable conversion 
and thereafter ]\Irs. Gates held the legal title to 
the projjerty as trustee for appellee. 
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‘‘From the date of the execution of the 
contract, there was, in equity, a sale and con¬ 
version of the respective properties. There¬ 
after pJaintitf held the legal title to the prop¬ 
erty to be formally conveyed by him as trus¬ 
tee for defendant, and defendant in turn 
held the legal title to the projoerty to be con¬ 
veyed by him as trustee for plaintiff. Grif¬ 
fith r. Stewart, 31 App. I). C., 29; Lenman r. 
Jones, 33 App. 1). C., 7. The equitable in- 
ter(‘st having passed by the contract, the 
])laintifFs e(juitable interest in the property 
to b(‘ conveyed would avail against any sub- 
se(iu(‘nt (‘ncum])rance or conveyance acquired 
from the defendant with notice. In Pome¬ 
roy’s Fq. Jur., vol. 1, sec. 368, it is said: 

‘As the vendor’s l(‘gal estate is held by him 
on a naked trust for the vendee, this trust, 
im])i*essed u])on the land, follows it in the 
hands of otluu* ])(‘rsons who may succeed to 
bis legal title—his heirs and his grantees, 
who take with notice of the vendee’s equit¬ 
able right. In other words, the rcridee^s 
equitable estate avails against the vendor’s 
heirs, devisees, and other voliintarii as- 
sifjneei^, and his cjranteeH with notiee/ ” 

Nichols r. Bealmear, 36 App. 1). C., 
352, 356. 

AVh(‘ii the deed was ex(‘cut(‘d bv Mrs. Gates in 
favor of Airs. (Jordy on October 10, 1924, both she 
and her daughter were fully aware of the contents 
and effect of the contract of October 2, 1924 (K., 
17, 23, 28). 
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According to ]\Irs. Gordy’s own admission, there 
was no consideration for the conveyance to Mrs. 
Gordy (R., 29). 

Tender. 

By the sixth and eleventh assignments of error, 
ap])ellants complain about the tender made by ap- 
])ellee of the amount due Mrs. Gates under the con¬ 
tract, but the evidence given by Mrs. Gates and 
Ml •s. (iordy, as well as that given by ^Ir. Liles and 
Mr. Teb])s, shows conclusively that no objection 
was made at any time by ^Irs. Gates to the form or 
method of tender (R., 16, 19, 24, 29). When the 
t(*nder was made, ^Frs. Gates merely refused to ac- 
(•(‘])t it and stated that sh(‘ did not care to sell the 
lious(‘ (24, 29). 

Where the vendor expresses an intention not to 
('onv(‘y for the pric'e sti]uilated in the contract and 
att(‘ui])ts to defeat vendee’s rights by^conveying to 
otli(‘r ])arties, she is in default and is in no position 
to raise any question as to formal legal tender. 

Bride vs. Reeves, 36 App. D. C., 477. 

Lender such circumstances it was not necessary 
for the vendee to make any tender. 

X(*wman I's. Baker, 10 Ajip. 1). C., 187. 

ApjudJant's ('Udm thnt Aj)j)elJee is Not lie(d Partij 

in Interest. 

The above claim is based wholly upon a single 
line of testimony of witness Tebbs that he ‘‘was 
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really purchasing it in her name,’’ referring to ap- 
])ellee (K., 18), but all of the testimony shows that 
Teh})s was merely acting as appellee’s agent. Ap- 
])ellee testified that she was purchasing the house; 
that she gave her check for the cash deposit and 
later for the balance of the cash payment and that 
she asked her son-in-law, Tebbs, to act for her (R., 
15). 

Appellee’s real interest is also described in the 
testimony of appellant Gates (R., 28), as well as 
by Liles’ testimony (R., 18). 

The contract could have been enforced against 
ap])ellee, not against her son-in-law, so that even 
if the son-in-law had an interest in the transaction, 
his interest was a matter of no concern to appel¬ 
lants, and certainlv could not serve as an excuse for 
Mrs. Gates’ faihn*e to ])erforni the contract which 
she made iritii appellee. 

Defense of Adequate Neniedy at Lan\ 

The above defense was not raised below. If it 
had been, it could easily have been demonstrated 
that there were s])ecial reasons why appellee desired 
to have this particular house. In fact, she testi¬ 
fied that she had been in it a number of times, was 
familiar with it, had looked at other houses in the 
same block and had a number of friends in that 
street (R., 15). 

A])})ellants’ counsel cites Lenman vs. Jones, 33 
App. D. C., 7, in sui)port of his contention that 
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specific i^erformance rests largely in the discretion 
of tlie Court. Tlie Court below, after hearing all 
tile witnesses, reached the conclusion, in his dis¬ 
cretion, that ap])ellee did not have an adequate 
reiiK'dy at law and was entitled to siiecific perform¬ 
ance. 

Decree and A])pclJeeds Alleged Failure to Comply 

Th ereivitli. 

A])]x41ants contend that the decree is vague and 
lUK'ertain in that it leaves for future determination 
the exact amount of taxes, interest. Court costs and 
so fort Jr In making such objection, they complain 
b(‘foi'(‘ they ai'(‘ injured. If a])pellee should de¬ 
cline to ])ay ]Mrs. Cates as much as the latter con- 
sid(‘rs hers(‘lf to b(‘ entitled under the contract and 
un(l(‘i* the d(‘ci*ee, she will have ample opportunity 
to obtain laaliavss at the })i*oper time in the lower 
Coui*t. It was not jiracticable to state the exact 
amount due with any greater definiteness because 
it was necessary to make the adjustment for taxes 
and interest on the encumbrance, as of the date of 
final settlement, which was uncertain at the time 
the decr(‘e was signed. 

If th(‘ form of the deci*ee is objectionable, it may 
lie modifi(‘(l by this Coui*t, but there is no sufficient 
ground for reversal. 

By evidence extrinsic to the record, appellants 
attempt to show that appellee is not now entitled 
to specific performance because she has not com- 


plied with the decree. Appellants apparently over¬ 
look the important fact that the decree was super¬ 
seded pending this appeal. There was an obliga¬ 
tion upon appellee to keep down damages and not 
to do the vain thing of offering to appellant the 
amount specified in the decree, or of paying such 
amount into the registry of the Court to lie idle 
there, when appellants by their act in noting an ap¬ 
peal and giving a supersedeas bond, indicated that 
under no circumstances would they accept the 
monev, if offered. 

Other Technical Defenses Raised for the First 

Time on Appeal. 

Aj)pellants raise many otlier technical defenses 
for the first time on appeal, but they are so unsub¬ 
stantial that it seems unnecessary to attempt to 
reply to all of them. 

For example, appellants now claim that the suit 
was defective because the trustees under the first 
(h‘ed of trust were not named as parties, but the 
contract provided that the property was being sold 
subject to such first deed of trust and the trustees 
could not have any interest in the present contro¬ 
versy. Their security was not im])aired or affected 
])y the sale. 

Ap})ellants suggest that if there should be a fore¬ 
closure under the first deed of trust, the subject 
matter of this suit would disappear and the ques¬ 
tions involved herein become pioot, but they do not 
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allege that there has ac'tnally l)een any siieh fore¬ 
closure and this Court will not reverse the lower 
court’s decree on a mere su})|)ositi()n or ])ossihility. 

On a ])ar with tlie above suggestion is the sug¬ 
gestion, on ])age 17 of a])i)ellants’ bried', that appel¬ 
lee niufj have be(*ome insolvent since the date of the 
decree and therefore* unabh* to comply therewith. 

Bosh (f* Phelps irere afjoits of Mrs. dotes, ond it 
was never elaUned iliot (fppelJee, by any fraud, mis¬ 
representation or undue influenee, persuaded Mrs, 
Gates to make the eontract. 

Neither in the i)leadings, nor in the evid(‘nce, is 
thei*e the faint(*st suggestion that appellee ])erson- 
ally, or that her agent, Tebbs, was guilty of any 
fraud, misre])resentation or undue intluence, in ])ro- 
curing Mrs. Oates’ signature to the contract. Mrs. 
Gates had never even seen appellee exceed for a few 
minutes wiien ap])ellee v;as inspecting the house. 

Mrs. Oates was w(‘ll educated, having taught 
school, and having been employed as an auditor to 
do statistical work for the Oovernment (R., 24). 
She was fully aware of the consequences which 
would result from signing the contract, and, before 
doing so, consulted her daughter (R., 15, 23, 28) 
and Mr. Phelps (R., 20, 23). After such consulta¬ 
tions, Mr. Liles stayed around an hour and a half 
trying to get her to sign the jjaper before she finally 
did so (R., 23, 24). 

Mrs. Oates’ own testimony shows that Boss & 
Phelps and their employee, Liles, were her agents; 
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that she voluntarily listed the property with them 
for sale, and appellee did not employ them, but 
merely dealt with them in response to their news- 
])aper advertisement. 

The whole controversy seems to have been due to 
Mrs. Gates’ desire to obtain $11,500, and she re¬ 
gretted her act in agreeing to sell for $11,000 (R., 
24, 25), although there was no evidence that the 
price of $11,000 was inadequate. She testified 
that ‘‘she knew that the contract recited a con¬ 
sideration of $11,000, but she thought Mr. Liles 
was going to change it and raise it to $11,500” (R., 
26). If Mr. Liles, her agent, failed to carry out a 
])romise which he made to her, she may have some 
cause to complain of his conduct, but she was not 
justified in attemi^ting to repudiate her contract 
with appellee, who had no knowledge of what took 
l)lace between Mrs. Gates and Liles. 

The principal difficulty was caused by Mrs. Gates 
ehanging her mind, and when the purchase price 
was tendered to her she did not take exc'eption to 
the amount, but said: “1 told you that long ago, 
that I did not care to sell this house, because this is 
my home and I am not going to sell it” (R., 24). 
This was certainly a change from the attitude she 
assimied when she first requested Boss & Phelps to 
adveilise the jjroperty for sale. 

If any “over-influencing” was done, it was done 
by Liles, Mrs. Gates’ own agent, and her remedy, if 
any, is against him, or his employers. Boss & 
Phelps. 


IG 


allege that there has actually been any siieh fore¬ 
closure and this Court will not reverse the lower 
court’s decree on a mere su})])osition or j)ossihility. 

On a ])ar with tlie above suggestion is the sug¬ 
gestion, on ])age 17 of a])i)ellants’ hri(‘f, tliat appel¬ 
lee tnai) have h(‘(*ome insolvent siiK-e the date of the 
decree and th(‘refor(‘ unahl(‘ to comply therewith. 

Bosh tf* Pliel j)s irerv aijeufs of Mrs. Gotes, and if 
H'os never elaiwed iJod appellee, hij any frond, viis- 
representafion or undue influenee^ persuaded Mrs, 
Gates to )nake the eontract. 

Neither in the pleadings, nor in the evidence, is 
there the faint(*st suggestion that ai)i)ellee ])erson- 
ally, or that her agent, Tehhs, was guilty of any 
fraud, misre])resentation or undue intiuence, in ])ro- 
curing ^Irs. Cates’ signature to the contract. Mrs. 
Gates had never even seen a})i)ellee excejd for a few 
minutes when ap])ellee was ins])ecting the house. 

Mrs. Cates was w(‘ll educated, having taught 
school, and having been em])loyed as an auditor to 
do statistical work for the Covernment (R., 24). 
She was fully aware of the consequences which 
would result from signing the contract, and, before 
doing so, consulted her daughter (R., 15, 23, 28) 
and Mr. Phelps (R., 20, 23). After such consulta¬ 
tions, Mr. Liles stayed around an hour and a half 
trying to get her to sign the jjaper before she finally 
did so (R., 23, 24). 

Mrs. Cates’ own testimony shows that Boss & 
Phelps and their employee, Liles, were her agents; 


17 


that she voluntarily listed the property with them 
for sale, and appellee did not employ them, but 
merely dealt with them in response to their news¬ 
paper advertisement. 

The whole controversy seems to have been due to 
Mrs. Gates’ desire to obtain $11,500, and she re¬ 
gretted her act in agreeing to sell for $11,000 (R., 
24, 25), although there was no evidence that the 
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with appellee, who had no knowledge of what took 
place between Mrs. Gates and Liles. 
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AVlieii the above siig-^estioii was made in the court 
below, Mr. Jeffords, attorney for ai)i)ellants, ad¬ 
mitted that he liad no complaint against Boss & 
Phelps, saying that if Mrs. Bates wished to sue 
them, she must employ other counsel (R., 30j. 

The recoi’d si)eaks for itself on this ])oint as fol¬ 
lows : 

“Aft(*r argunumt bv counsel the Bourt 
said to Mr. fiidfords, attornev for (hdVndant 
Bates in effect as follows: 


Mr. Jeffords, there seems to be some dif¬ 
ference between you and Mr. English. Ac¬ 
cording to what Sir. English says you would 
have the Bourt take it that this lady was 
harassed and overpowered l>y the real estate 
agent into signing this contract. What have 
vou to sav as to that I 

Mr. Jeffords rei)lied that he would insti¬ 
tute no claim nor institute any proceedings 
against them and that if ^Irs. Bates wished 
to do so she would have to employ other at- 
tornevs. 

Thereupon the Bourt stated that if Mr. 
Jeffords n'as satisfied with irhat iras done 
hy the real estate agents^ the (k)urt would 
sign a decree in favor of the plaintiff'” (R., 
30, 31). 

CONCLUSION. 

It was not even claimed that appellee^ or her 
agent, “over-influenced” ^Irs. Bates, oi* knew that 
Liles, appellant’s agent, was doing so. There was 


the title to the property examined, and was ready, 
willing and anxious to perform her part of the 
bargain. 

It is, therefore, respectfully submitted that the 
decree of the lower court should be affirmed. 

G. BOWDOIN CRAIGHILL, 

,, CHARLES B. TEBBS, 

", .V Attorneys for Appellee, 
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When the above sug’gestioii was made in the court 
below, Mr. Jeffords, attorney for appellants, ad¬ 
mitted that he had no complaint against Boss & 
Pheli)s, saying that if Mrs. Bates wished to sue 
them, she must em])loy other counsel (R., 30). 

The record speaks for itself on this })oint as fol¬ 
lows : 

“Aft(‘r argument by counsel the Court 
said to Mr. fleffords, attorney for (Ud'caidant 
Bates in effect as follows: 
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Thereupon the Court stated that if Mr. 
Jeffords 2 C((s satisfied with what iras done 
hy the real estate agents^ the ('V)urt would 
sign a decree in favor of the plaintiff*” (R., 
30, 31). 

CONCLUSION. 

It was not even claimed that appellee, or her 
agent, ‘‘over-influenced” ^Irs. Bates, or knew that 
Liles, appellanCs agent, was doing so. There was 
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no misrepresentation or fraud by appellee, who 
made the contract in good faith and was at all times 
ready to perform her part of the agreement. There 
is no evidence that tlie ])rice of $11,000, which Mrs. 
Oates had ])aid for the property a few years previ¬ 
ously, was inadequate. 

Tlie answers filed by Mrs. Gates and Mrs. Gordy 
set up no substantial def(‘ns(‘. ^Irs. Gates was not 
in a i)osition to refuse to convey whatever title she 
had, because of her claim that her daughter had 
contributed something toward the original pur- 
('hase ])rice. 

Appellants’ counsel has attempted to raise many 
technical questions as to the tender of the purchase 
price made by appellee, the form of the decree, ap- 
])ellee’s alleged failure to comply with the decree, 
and so forth, but all such defenses are unsubstan¬ 
tial. In reply, appellee might call attention to the 
fact that no offer was ever made to return the $250 
j)aid to ]\Irs. Gates’ agents as a deposit on the pur¬ 
chase price. Mrs. Gates can not keep the deposit 
and at the same time repudiate the contract. 

The learned trial justice had an opportunity to 
observe the demeanor of the witnesses, and espe¬ 
cially that of the parties, on the witness stand. He 
was undoubtedly impressed by the good faith of 
appellee, and reached the conclusion that there was 
no real ])asis for the position taken by Mrs. Gates. 
Mrs. Gates merely changed her mind about selling 
the house and had little regard for the rights of 
appellee, who had made the deposit of $250, had had 
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the title to the property examined, and was ready, 
willini^ and anxious to perform her part of the 
])argain. 

It is, therefore, resi)ectfiilly submitted that the 
decree of the lower court should be affirmed. 

(J. BOWDOINCKAIGHILL, 

, CHARLES B. TEBBS, 

• • •• ' 

Attorneys for Appellee, 
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